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PROCEEDI NGS

THE ARBI TRATOR: M. Chubb, ny nane is Robert
Moore, and |'mthe arbitrator, and the first thing I
need to do is swear you in as a wtness.
Wher eupon,
SCOTT ROBI NSON CHUBB, SR
a wtness, was called for exam nation by a
representative on behalf of the Union, and, having been
duly sworn by the Arbitrator, was exam ned and
testified as follows:
DI RECT EXAM NATI ON
BY MR ROBERTSON:
Pl ease state your nane for the record.
A My nanme is Scott Robi nson Chubb, Sr.
MR ROBERTSON: | have here what 1'd like to
present as Union Exhibit 9. | only have one copy of it
MR WAY: His c.v. Ckay.
MR. ROBERTSON:. -- but we can get sone copies

| ater on.

(Wher eupon, the docunent was narked
as Union Exhibit No. 9, for
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identification, and admtted into
evi dence.)

BY. MR ROBERTSON:

Is this your current resunme?

A Yes.
MR VWAY: And let ne just take a |ook at it.
| just handed it over to him | didn't get a chance
to glance at it before you asked a question; okay?

MR. ROBERTSON. |'mnot going to ask him
anyt hing specifically about it.

THE WTNESS: | actually have nore
publi cations now, but basically, yes, it is.

THE ARBI TRATOR: Let's mark this thing.

MR WAY: He nmarked it as Union Exhibit 9.

THE ARBI TRATOR: kay.

THE WTNESS: For the record, | am com ng
here as a private citizen, of course. I'"'mtestifying as
a private citizen

MR. ROBERTSON:. And we appreciate that.

BY. MR ROBERTSON:

Q Have you had occasion to file any
applications before the Patent and Trademark O fice?

A Yes.
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Q And broadly speaki ng, what was the subject
matter of these applications?

A Well, I filed one that was a patent, that was
actually awarded a correction to the gl obal positioning
system There is an effect due to the sun that isn't
being included. It's not a major effect, but it could
have val ue for tactical things, weapons and so forth.

Al so, Tal bot Chubb and I -- Talbot is ny
uncle -- filed several patents in the early nineties
related to what was called "cold fusion" at the tine.

It was really, in effect -- These were
process patents. W did not have a working nodel, but
we had an understandi ng of sonething.

Subsequently, sone of the material that was
in our theory was used actually by the Naval Research

Laboratory in a patent, but | was not an author of that

pat ent .
Q kay.
A The things that | filed -- | don't have the

nunbers now -- you know, we basically dropped them
Q I n your opinion, does the office -- did the
office -- give -- Howdo I want to word this?
What was the Patent O fice's position on cold

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



fusion at the time you filed these?
A vell --

MR. WAY: For the record, | object on
rel evance grounds.

THE ARBI TRATOR  Overrul ed.

THE WTNESS: The problem | would say,
really actually didn't begin with the Patent O fice.

There was a breakdown in scientific
comuni cation that began on May 1, 1989, and | think
that the Patent O fice was going along with the
scientific consensus at the tine.

It was unfortunate because the breakdown | ed
to a situation where information did not get out into
the peer-reviewed literature.

So, | think that what happened was it was
sinply a lack of information at the tinme, and the
Patent O fice was incapable of assessing it. That's
basi cal | y what happened. | nean, you know, |
didn't have real conversations with them They cited
certain references to newspaper articles and things
like this. And given the circunstances, it was
under st andabl e because the material was not avail abl e.

Q The exam ners cited articles to newspapers --
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A Yes.

Q -- and the thrust of it was?

A That this was a non-exi stent phenonenon.
Q | noper abl e technol ogy?

A Yes.

Q So, the applications thensel ves did not

appear to be exam ned on their --

MR WAY: (bj ection; |eading.

THE ARBI TRATOR: Yes. Try again. Don't put
it in his mouth. Just ask himthe question.

MR, VWAY: Just who, what, when, where, how,

why.

THE ARBI TRATOR: Yes. That sort of thing.

THE WTNESS: | nean, | can make a conment
about it.

MR. ROBERTSON: Ckay.

MR. WAY: Wioa. | object to his narrative
t esti nony.

THE ARBI TRATOR: Well, if they don't get it

out of him I'mgoing to.

MR. ROBERTSON. Let the arbitrator get it out
of him That's fine.

THE ARBI TRATOR: No, no, no, no. Let ne just
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-- What happened? You say there was a breakdown --

THE W TNESS: kay.

THE ARBI TRATOR -- in the scientific
comunity.

THE WTNESS: They mi sunderstood what we were
| ooki ng at.

THE ARBI TRATOR: Who is "we"?

THE W TNESS: Tal bot Chubb and nysel f.

THE ARBI TRATOR  Ckay.

THE WTNESS: They m sunderstood -- They
| unped together a bunch of different effects that were
totally unrelated to each other.

The citations, the reasons for doi ng what
they did, froma scientific point of view, were based
upon a failure -- At the basic time people didn't
understand that there were many different effects at
wor K.

They | unped together, for exanple, results by
t he Bri gham Young University group wth the Pons and
Fl ei schmann group that were totally unrel ated.

And they all expected to see certain things.

They expected to see a col der version of conventi onal
fusion when, in fact, that's not the effect.
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It's now understood that the effects that
Jones and his group saw were entirely different from
what we had been seeing.

THE ARBI TRATOR: Jones, they're the Uah
group or the --

THE WTNESS: They were in Brigham Young
Uni versity.

THE ARBI TRATOR:  Ckay.

THE WTNESS: And there was the Pons and
Fl ei schmann group at the University of U ah.

The group at the University of Utah did see a
valid effect. It turns out, years after the fact, it's
qguite plausible that Jones saw a valid effect, but
neither effect was related to -- they weren't rel ated
to each ot her

What was probably nore damagi ng was t hat
peopl e expected to see other things. They expected to
see what you see in conventional nuclear fusion, and
they didn't see that.

They didn't see high energy particles. In
ot her words, in conventional fusion, you expect to see
neutrons and you expect to see tritium

MR. WAY: Can | see what you're | ooking at?

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



12

THE WTNESS: It's just directions for
getting here.

MR, VWAY: Oh, okay.

THE WTNESS: It's just directions to the --

MR. WAY: Please don't refer to any
docunents, or else you have to showit to --

THE WTNESS: Yes. That wasn't a docunent.

MR VAY: Well, it's a piece of paper.

THE ARBI TRATOR: Well, that's all right.
That's all right.

THE WTNESS: Now, the point is -- | nean, |
could go into a | ong explanation, but the Pons and
Fl ei schmann effect was distinctively different fromthe
Jones effect. W were dealing with the Pons
Fl ei schmann effect, and, you know, things just weren't
under st ood.

At the heart of it, we said that there was a
materials effect that was really -- The Pons and
Fl ei schmann effect relates to a process that involves a
particul ar kind of material.

And, in fact, in that report, the Navy
report, it is docunented that if you use the
appropriate kind of material, you can reproduce the
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Pons Fl ei schmann effect. And it is a nuclear reaction,
but it doesn't have any high energy particles.

THE ARBI TRATOR:  Ckay.

THE WTNESS: And it's a new effect, and it
wasn't understood at the time. So that was basically
t he reason --

THE ARBI TRATOR: I n other words, sonething
was acconplished, but not at |east the common -- well,
some broader group of people was | ooking for?

THE WTNESS: That's right.

THE ARBI TRATOR: We'I| forget about the great
spectrum of mankind. But they were | ooking for
sonmething, they didn't see that, and they didn't
appreciate that there was sonething el se --

THE WTNESS: That's right.

THE ARBI TRATOR. -- that maybe nobody had
expected, but did, was achieved.

THE W TNESS:  Yes.

THE ARBI TRATOR Is that what we're tal king
about ?

THE WTNESS: |In our process patent, we
suggested what was actually seen eventually. W
suggested that what you should see is energy and a
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di fferent el enent.

You shoul d have heavy hydrogen bei ng
converted into normal helium garden variety helium
with energy and no high energy particles.

Now t hat, actually, is not far froma very
rarely seen exanple of a reaction. There is a reaction
in conventional fusion that rarely occurs.

It does occur sonetines where you create
garden variety helium but you have hi gh energy gama

rays that are produced, high energy radiation that's

pr oduced.
Now what is docunented in that report is that
MR. ROBERTSON. We haven't introduced this
yet .
THE ARBI TRATOR: Well, let's put it on the

table. Let's get it on the table. Let nme thunb
through it. So, give it a nunber. How many copies of
this have you got?

MR. ROBERTSON: We only have one at the tine.

THE ARBI TRATOR  One?

THE WTNESS: It's available electronically,
actual ly.
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THE ARBI TRATOR: That doesn't do ne a bit of

good.

MR. ROBERTSON:. Ckay. W wll get you a
copy.

THE WTNESS: That is a copy for you.

THE ARBI TRATOR: Ckay, good.

MR. ROBERTSON:. There are two parts, so shal
| label it --

THE ARBI TRATOR: Put it Union 10A and Union
10B.

(Wher eupon, the docunments were
mar ked as Uni on Exhibit Nos. 10A
and 10B, for identification, and
admtted into evidence.)
THE WTNESS: The first volunme is the nost
i nportant one.
THE ARBI TRATOR: Ckay. What's the other one?
THE W TNESS: The second volune is a detailed
description of a particular series of heat neasurenents
by one of the discoverers of the process, Martin
FI ei schmann
MR. WAY: (bjection to the grievant
whi spering to the w tness.
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MR. VALONE: Well, | can say it out |oud.

THE ARBI TRATOR: Don't whisper to the
witness. | didn't see you, but if you did --

THE WTNESS: | didn't hear what he said.
What did you say?

MR VWAY: Well, don't say it.

THE ARBI TRATOR: Don't say it --

THE WTNESS: All right. Fine.

THE ARBI TRATOR: -- either out loud or in a
whi sper. Don't talk to the witness. Don't talk to the
Wi tness while he's testifying. It could be construed
as coachi ng.

THE W TNESS: kay.

THE ARBI TRATOR: Al though there's nothing to
suggest ot herw se that you're being coached in
anyt hing, so proceed on.

THE WTNESS: Oh no, I'mnot -- As you wll

see, |I'man author of that report.
THE ARBI TRATOR. | can see.
THE WTNESS: | draw specific attention to

the work of Dr. Melvin M| es.
MR VWAY: This is Union 10; is that right?
THE ARBI TRATOR  Ten.
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THE WTNESS: Now, Dr. Melvin Mles --

THE ARBI TRATOR: In two volunmes, A and B

MR. VWAY: Two vol unes; okay.

THE WTNESS: Dr. Melvin Mles and Dr. Ashraf
| vam they also the ones who were awarded a patent on
July 20th for a particular formof alloy, a palladium
boron alloy --

THE ARBI TRATOR  For use in -- VWiat's it
used in?

THE WTNESS: It was actually used to produce

THE ARBI TRATOR: Are they netal lurgists?

THE WTNESS: They actually used it in cold
fusion experinments. They didn't nmention the nane "cold
fusion"” in the patent. It was used to produce excess
heat .

The point is -- They don't say it, but you
get -- Fromthe nuclear reaction that creates Helium4
you get nore energy out than you would fromthe norm
chem cal reaction

And t he anobunt of energy that you get out --

THE ARBI TRATOR: \What are you doing in this
to get the cold fusion that you're tal king about here?
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What triggers it? Wat's the catalyst? Wuat's --

THE WTNESS: It's actually a solid state
physics effect. It's very simlar to the kind of thing
that you get in super conductivity or super fluidity.

What happens is the hydrogens, the
deuteriunms, the heavy deuteriumatons, first of all,
you have to get theminto the materi al

THE ARBI TRATOR: You're going to -- Let ne
just say, you better slow down a little bit --

THE W TNESS: Oh.

THE ARBI TRATOR -- or, you know, this is --
you' re never going to be able to publish this and sel
it as an instant |lecture --

THE W TNESS: kay.

THE ARBI TRATOR: -- if you keep talking so
fast.

THE WTNESS: ay. Wat happens is that the
deuterium nuclei, which are called deuterons, go into
the lattice. Until you reach a critical point, they
just normally chemcally bond to the underlying
materi al .

At a certain --

THE ARBI TRATOR  Ckay. For us sinpletons, as
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in an el ectromagnetic plating of some sort?

THE WTNESS: Well, it's even nore basic than
that. Normal chem stry in these materials allows
hydrogen just to go in. It just gets soaked in at room
t enper at ur e.

It goes right in until you get to about 50
percent -- If every other place where it would normally
go gets filled, then you start having trouble getting
it into the material.

THE ARBI TRATOR: Any further.

THE WTNESS: Unless you apply an electric
current toit. If you apply electric --

THE ARBI TRATOR  Ckay.

THE WTNESS: -- current, then it starts to
go into the enpty sites. And at a certain point, you
get all of the sites filled up.

What triggers it is a snmall fluctuation
beyond that. Wen you start trying to put additional
deuteriuns into it, the additional deuteriuns get
stifled. They don't know where to go.

And because of the situation in which you're
dealing with a solid --

THE ARBI TRATOR  They don't know where to go
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because there is no place to go?

THE WTNESS: Right. Basically, yes. But
their electrons want to go.

THE ARBI TRATOR:  Ckay.

THE WTNESS: The el ectrons want to go down
to the palladiuns. And what happens is the deuteriuns,
intrying to avoid each other, they becone -- they
actually start behaving in a distinctly quantum
mechani cal fashion

Now, what | nean by that is, in quantum
mechani cs you have wave-like effects and you have
particle-like effects.

The wave-1like effects typically occur when

there's actually a very conplicated -- well, they
typically occur either at |ow tenperature or -- They
occur in situations when you can get -- Through

el ectromagnetic effects you can get a whol e group of
t hem noving at once. This is what happens, actually,
in normal conductors.

El ectrons, for exanple, can nove all at once
around a piece of dirt, which creates holes, and that
creates what effectively |ooks Iike a positive kind of
char ge.
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The sane kind of thing can happen with these
hydrogens. These hydrogens can behave very nuch |ike
el ectrons.

They're sufficiently light and they have no
core electrons -- that is, no electrons near them
They becone intertwined with where their |ast el ectron
wanted to go.

THE ARBI TRATOR Slow down a little bit.

THE WTNESS: ay. They becone bonded,
effectively, with where their |ast electrons wanted to
go, and they becone wave-|ike when this happens.

THE ARBI TRATOR: All right. Wich is apt to
produce energy? In the wave-like formor in the --

THE WTNESS: In the wave-like form

THE ARBI TRATOR  But not in the squirreling
around and --

THE W TNESS: Yes.

THE ARBI TRATOR: -- | assune sone collision
but perhaps they just all avoid each other because --

THE WTNESS: That's exactly right.

THE ARBI TRATOR: -- of their own what?

THE WTNESS: That's exactly right. What
happens is, in trying to avoid --
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THE ARBI TRATOR: \What's exactly right?

THE WTNESS: In trying to avoid --

MR. WAY: You're exactly right.

THE WTNESS: -- each other --

THE ARBI TRATOR:  Yes.

THE WTNESS: They try to avoid each other
where there is charge. But nobst of the tinme when
they' re around where there's no charge -- and where
there's no charge, it can give you the real wave-like
effects -- you can get collisions.

But what these collisions do is, rather than
t hese waves colliding at an individual point, they
collide at many different points at once.

And in the process, they literally cause al
of the charges to nove at once. And it's the notion of
all of the charges that gives rise to the nucl ear
reaction.

And you get a wave-like thing -- you get a
wave-|i ke species comng out of this. Now, the proof
of the pudding --

THE ARBI TRATOR: Yes. Let's get to the proof
of the puddi ng.

THE WTNESS: The proof of the pudding is
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that the prediction of this wave-like behavior is that
t he product that you would get would not be found
inside the material where this stuff was happeni ng, but
it would be found where it could conbine with its own
el ectrons, which would be outside or in the boundaries
of the place where the thing is happening. And that's
been observed.

And the other thing is, for this reaction to
occur, you have to get a very specific kind of helium
You have to get the garden variety kind of helium so-
called Helium4

Now - -

THE ARBI TRATOR: You call it "garden variety"
because it's --

THE WTNESS: It's the common one. |It's the
one you have in helium ball oons.

THE ARBI TRATOR: And the one that is
-- West Texas heliunf

THE WTNESS: Yes. As opposed to Helium 3

THE ARBI TRATOR: Wich is what?

THE WTNESS: Helium 3 is an isotope. It's a
stabl e isotope of helium |It's got two protons and a
neutron. Regular heliumhas two protons and two
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neut r ons.

The Helium 3 occurs -- you don't find it as
often as the regular Helium 4. The abundance is --

THE ARBI TRATOR: Do you also find it in
conjunction with drilling in the core -- in the earth?

THE W TNESS: You can

THE ARBI TRATOR: Were do you find it?

THE WTNESS: Yes, you can. You can find it
there. It cones as a residual product of conventional
nucl ear fusion.

THE ARBI TRATOR: Ch, all right.

THE WTNESS: | n conventional nuclear fusion
you create two potential products. One is Hydrogen 3,
which is a proton and two neutrons. The other one is
Helium 3 directly, which is two protons and a neutron.

The Hydrogen 3, subsequently through beta
decay, which is a process where an el ectron comes off
of a neutron, the Hydrogen 3, or tritium becones
Hel i um 3.

THE ARBI TRATOR: To what use is Helium 3 put?

Not bal | oons?
THE WTNESS: Nothing, really.
THE ARBI TRATOR Nothing. It has no use.
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THE WTNESS: It has no real utility. [It's
got some scientific interest but it -- Helium4 isn't
useful for anything either, really. Well, for
bal | oons. You could use Helium 3 for balloons al so.

THE ARBI TRATOR: It would have the lighter-
than-air effect?

THE WTNESS: In fact, it would be -- Yes.
Yes. It's not as heavy as Helium 4.

THE ARBI TRATOR: Is it non-fl ammabl e?

THE WTNESS: Yes. Yes. These things don't
do anything. Yes. They're inert. So, what we're --

THE ARBI TRATOR: | just guess there's no
great world demand for heliumin any formparticularly?

THE WTNESS: No. Dirigibles.

THE ARBI TRATOR  Yes. There's no industrial
use. You can't inject it, for instance, into a basic
oxygen furnace for purposes of doing anything with
regards to the nol ecular structure of steel?

THE WTNESS: No. But heliumis useful for
cooling things. That's traditionally --

THE ARBI TRATOR: Ckay. Sure.

THE WTNESS: That's traditionally one of the
bi g uses of helium
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THE ARBI TRATOR:  Sure.

THE WTNESS: And, in fact, there's a helium
reserve that's used very nuch for cooling. Physicists
like it.

THE ARBI TRATOR: Heliumreserve? You're
tal ki ng about the old naval heliumreserves?

THE WTNESS: Well, the federal governnent

has a reserve of heliumthat it keeps around. | don't
know -- | think -- | only know of it because physicists
use it.

THE ARBI TRATOR Well, it used to be that the

only helium natural helium production was by the
United States Navy back when they were big on
dirigibles | ooking for submarines --

THE WTNESS: Well, that's right.

THE ARBI TRATOR: -- but it's out in west
Texas sonewhere, you know?

THE WTNESS: That's right. Sure.

But an interesting thing about this is what
you're talking here is a perfect fuel. You're creating
heat, and you're creating the nost inert el enent known
to man, and that's all you're basically doing.

THE ARBI TRATOR  What's the nost inert --
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THE W TNESS: Helium 4.

THE ARBI TRATOR  Helium 4?

THE W TNESS:  Yes.

THE ARBI TRATOR:  Ckay.

THE WTNESS: So, there's no pollution.
There's no burning. So, anyhow, the Navy report, the
work by Melvin MIles and Ashraf | mam docunents that.

THE ARBI TRATOR: Now - -

THE WTNESS: M/ work docunents how we --
have a chapter --

THE ARBI TRATOR: s there an abstract in here

THE WTNESS: It's just a little forward,
unfortunately. There's not a good sumary.

THE ARBI TRATOR: Is that all? Because,
mean, | can tell you right now that --

THE WTNESS: If you | ook at Page 107 of --

THE ARBI TRATOR: See, here's ny trouble.
kay. "At China Lake" -- well, | know where that is --
"Dr. Mles and his collaborators showed that a
correl ation exists between the rate of excess" -- and
here is a fantastic word --

THE W TNESS:  Ent hal py.
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THE ARBI TRATOR: Ent hal py. Now, what
-- 1" m supposed to know - -

THE WTNESS: That's heat.

THE ARBI TRATOR: \Wat ?

THE WTNESS: It's heat.

THE ARBI TRATOR:  Heat ?

THE W TNESS: Yes.

THE ARBI TRATOR. See, what we badly need is
excess heat.

THE WTNESS: | think he avoided the word
intentionally.

THE ARBI TRATOR: Well, maybe he did. |
woul dn't -- "The generation and the quantity of helium
in the gas stream Such correlation is direct evidence
of the nuclear origin of Fleischmann-Pons effect.”

THE WTNESS: There you go. It's just what
sai d.

THE ARBI TRATOR: Am | -- Let me ask you, when
he says "a correlation,” is that using "correlation" as
ina nultiple-variant correlation or --

THE WTNESS: No. |It's using --

THE ARBI TRATOR: -- or is this "correlation”
just a sinple one-on-one bang, bang?
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THE WTNESS: It's E=nt’. Two deuterons --
| f you take the mass of two deuterons and --

THE ARBI TRATOR  How about the sw ngi ng
balls, bam bam and this straight old inertia --

THE WTNESS: Here's what it is.

THE ARBI TRATOR: \What ?

THE WTNESS: There's a specific nmeaning to
this. If you two deuterons, the mass of a deuteron and
the mass of a second deuteron, and you take the mass of
a Helium 4 nucl eus and you subtract them you get a
positive nunber.

And if you nmultiply that nunber by the speed
of light squared, you get a particular nunber. It's
23.8 mllion electron volts is the energy. So, there's
an energy that's rel eased when you create one Helium4
nucl eus, when you assune that it conmes from a deuteron
pl us a deuteron.

Now, what they did was -- It's very difficult
to neasure all the deuteriumthat's there, but they can
measure the heliumw thin particular limts.

And they can take the anmount of heliumthat
appears in the gas stream and the anmount of heat that
is present and they can say the additional helium
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created this amount of heat.

THE ARBI TRATOR: And they are injecting the
additional helium or the additional heliumis being --

THE WTNESS: It's comng fromthe netal

THE ARBI TRATOR: And there's some way to
nmeasure the flow of this?

THE W TNESS:  Yes.

THE ARBI TRATOR: And there's sone way to
nmeasure the heat?

THE W TNESS:  Yes.

THE ARBI TRATOR: And are we tal ki ng about
things that are in, you know, mcro | evel s?

THE W TNESS: Good questi on.

The best experinents, actually, aren't the
ones in that report. The best experinents have very --
But what we are tal king about, typically it's on the
order of half a watt of power.

THE ARBI TRATOR A half a watt?

THE WTNESS: A half of watt of excess power.

THE ARBI TRATOR: Well, that's a great deal

THE WTNESS: And then if you take that for a
| ong period of time, you get a ot of energy. |If you
take it for a |long enough anount of tinme, you get nore
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energy than is possible without nelting the whol e
t hi ng.

THE ARBI TRATOR: Is this theoretical, or has
t hi s been done?

THE WTNESS: No. |It's been neasured. It's
been neasur ed.

THE ARBI TRATOR: And how | ong have they kept
runni ng?

THE WTNESS: In some cases, nonths.

THE ARBI TRATOR: Creating a half a watt?

THE W TNESS: Yes.

THE ARBI TRATOR: Well, that's a lot.

THE WTNESS: It is a lot; yes. Very nuch.
Now, there have been nore extraordi nary cases where
it's been even nuch nore.

To put it in a kind of perspective, typical
energi es associated with chem cal bonds are what they
call sort of -- they're on the nei ghborhood of nmaybe

one to five electron volts. Now, if you were to take -

THE ARBI TRATOR: Hang on. Stop a mnute.
THE W TNESS: Yes.
THE ARBI TRATOR:  Conmi ssioner Godici, what
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was his area of specialization as a patent exam ner?
MR. WAY: He said he changed --

THE ARBI TRATOR | know. | know. But what -

MR. ROBERTSON:. Fi sh hooks and nousetraps.

MR WAY: That was at the end.

THE ARBI TRATOR  Musetraps. That's right.
He was in, basically, nmechanical stuff. He wasn't nuch
into this.

MR. WAY: At the end; right? He said he
noved froma few things, didn't he?

THE ARBI TRATOR: Right. Yes, he did. But was
he ever into --

MR WAY: | don't think he was ever into
nucl ear reactions.

THE WTNESS: | don't think that people
expected that you woul d have nucl ear reactions here,
but they're there.

THE ARBI TRATOR: Yes. You'd have to do a | ot
of educating, including wwth ne, because you think of
nucl ear reaction and you think of --

THE WTNESS: Hi gh energy particles.

THE ARBI TRATOR -- you think of either the
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uncontrolled or the controlled. But controlled is very

-- By God, if you |l ook at a nuclear power plant type of

THE WTNESS: Right.

THE ARBI TRATOR: -- harnessing in of the
forces with the scare of a neltdown and all that Kkind
of stuff.

THE WTNESS: Well, you caught it in a
nut shell while people didn't believe it. People were
expecting to see high energy particles.

They were expecting to see sonething that
would be simlar to that. And that was the key. It
took a long tinme for themto see that there really was
Hel i um 4.

THE ARBI TRATOR Wl |, the Brigham Young
people did not try to danpen the enthusiasmwth
regards to expectations very nuch.

THE W TNESS: The burden of what?

THE ARBI TRATOR  The Bri gham Young - -

THE W TNESS: Bri gham Young.

THE ARBI TRATOR: -- folks did not danpen --
go out of their way to danpen the over-optimstic --

THE WTNESS: Actually --
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THE ARBI TRATOR: - -enthusiasm of --

THE WTNESS: Actually, there was confusion.
The Brigham Young people, for a long tinme, didn't
believe that there was such an effect as excess heat.
They now do. Steven Jones does now believe it.

THE ARBI TRATOR: Well, weren't there sone
people in Mssouri, too? O am|l just confused with --

THE WTNESS: Well there was one professor at
Col unmbi a University or -- There was one professor from
Col unbi a, M ssouri, who did sone of this.

But there's been a real community that's gone
far beyond this. The best work has been at SRI.

THE ARBI TRATOR: Ckay. As fascinating as it
is, and I1'd love to have lunch with you sonetine --

THE WTNESS: Right.

THE ARBI TRATOR: -- but right now |I've
interrupted, so let's get on with your questioning.

MR. ROBERTSON. Ckay.

BY MR ROBERTSON:

Q Did the Patent O fice ever reject a test or
denonstration of a cold fusion invention to your
know edge?
A Did they ever reject -- Yes.
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Coul d you el aborate, please?
Let's see.

What you know.

> O >» O

Mtchell Swartz had the prinme exanple. In
Mtchell Swartz's case, Mtchell Swartz brought his
case all the way to the Supreme Court where it was not
exam ned, or they didn't hear the case.

It did go through the Court of Appeals, and I
filed an amicus curiae on his behalf in that case.

There have been others. | nean, | don't know
the specific nunbers of the cases, but it's common
knowl edge within the field. Mtchell Swartz's case has
t he nost profound docunentation associated with it.

Most peopl e just gave up when it was very
much just the nane "cold fusion"” associated with the
patents, or they would cite Pons and Fl ei schmann.

THE ARBI TRATOR: For what proposition? For
failure?

THE WTNESS: Yes. They would just say --
Mtchell Swartz, for exanple, showed ne sonething where
the fact that he used the reference Pons and
Fl ei schmann led to just the statenents that this was a
non- exi stent phenonenon.
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Now, the M T people and SRI have recently
gotten a patent. They battled for many years with
this, too. | know there were initial rejections.

THE ARBI TRATOR: And what did they get a
patent for?

THE WTNESS: Their's was for excess heat as
wel | .

THE ARBI TRATOR: And - -

THE WTNESS: Heat. Creating heat.

THE ARBI TRATOR: So, it has been accepted

that they did prove --

THE WTNESS: |I'mfairly certain it --
think that that one has been accepted. It nay not have
been accepted. |It's out there right nowif it hasn't
been.

And as you'll notice, the one that was

awarded on July 20th to Melvin Ml es and Ashraf | nmam
doesn't nmention cold fusion and it doesn't nention
excess -- It talks about heat. | think they talk about
excess heat in their abstract.

THE ARBI TRATOR: But they describe a

THE W TNESS: A pal | adi um boron al | oy.
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THE ARBI TRATOR: The pal | adi um boron al | oy,
was that a part of the original Brigham Young --

THE WTNESS: No. Pons and Fl ei schmann were
the ones. They used just regular palladium \Wen you
put the boron in, it makes a difference, because it
separates the palladiumcrystals and makes them snal | er
and the conpound is better.

THE ARBI TRATOR  \What are sone of the other
uses of boron?

THE WTNESS: Ch, man, | don't know.

THE ARBI TRATOR: But it is widely used?

THE W TNESS: Yes.

THE ARBI TRATOR: As an alloy?

THE WTNESS: No. Boron is a light netal
" mnot exactly sure what they use it all for. It
m ght be used for --

THE ARBI TRATOR: It's a light netal ?

THE WTNESS: Yes. | think it's a -- Boron
islike a--lIsn't it Goup 27?

THE ARBI TRATOR: Atom wei ght, you nmean?

THE WTNESS: Yes. It goes lithiumand then
boron. | think it's Atomc No. 4 or 5.

THE ARBI TRATOR: So, it's real light.
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THE WTNESS: It's very light; yes. And |
think in things Iike Borax, they'lIl use it as a
cl eani ng agent, you know. It's reactive.

THE ARBI TRATOR: Ckay. Oh, yes. Al right.

Now | remenber the stuff. Yes.

THE WTNESS: But in this instance, what the
boron served to do was to create a matri x where the
pal | adi um coul d resi de.

The particular material was an alloy in which
there was sufficiently small anounts of pall adi umthat
the palladiumwould literally just form-- they
woul dn't go into individual sites within the boron
You would get little crystals.

And, now, the inportant point --

THE ARBI TRATOR: Little what?

THE WTNESS: Little crystals.

THE ARBI TRATOR  Ckay.

THE WTNESS: Crystals of palladium

And the inportant point in this context was that
in order for the process to work, you have to be able

to expel the helium |If the heliumgets trapped in the

metal -- because when it bonds with its electrons, it
expands in size -- it cracks the netal and that
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destroys the process.

And so, that was actually the notivation for
M| es and | mam nmaki ng these particul ar all oys.

Now, the interesting thing about these alloys
is that they created excess heat every time except
once. And the one tine it didn't work was when the
al l oy cracked, which was, again, to be expected.

The point is, in order to get this funny kind
of configuration --

THE ARBI TRATOR: We're tal king about an
alloy. O course, | have visions of a strip of netal,
but that's not necessarily what you've got here; right?

THE WTNESS: No. |It's a porous medi um
really, with palladiuminside it.

THE ARBI TRATOR: Well, anything could be

por ous - -

THE W TNESS:  Yes.

THE ARBI TRATOR: -- mcroscopically, but is
it --

THE W TNESS:  Yes.

THE ARBI TRATOR: -- something you can | ook
at?

THE WTNESS: Yes. It looks like a -- It

CASAMO & ASSOCIATES

Alexandria (703) 313-4800
Culpeper (540) 825-7482



40

just looks like a -- It looks like nostly boron.

THE ARBI TRATOR  well, | --

THE WTNESS: There's another. Carbon is
anot her one. They've actually done this with carbon as
wel | .

THE ARBI TRATOR: Yes. Al right.

THE WTNESS: 1In other words, if you were to
picture --

THE ARBI TRATOR: Slow down. | think she's
about to go crazy.

THE WTNESS: |'msorry.

THE ARBI TRATOR. You're going to have to give
the court reporter a glossary, you know, of --

THE WTNESS: kay, |'msorry.

THE ARBI TRATOR: -- terns and then she, in
turn, is going to put a lot of parentheses and fill in
what - -

THE WTNESS: Al right. Wll, 1've probably

sai d enough.

THE ARBI TRATOR: All right; okay. Enough is
enough. | nmean this is -- One, | get your point, and
believe it or not I do understand maybe ten percent of
it.
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But why don't you get on with the reason for
M . Chubb bei ng here.

MR. ROBERTSON: Thank you very nuch. 1'1l]
show you what | propose as Union Exhibit 11

(Wher eupon, the docunent was narked
as Union Exhibit No. 11, for
identification, and admtted into
evi dence.)

THE ARBI TRATOR: (Go ahead. Let's not waste
time. Go ahead, show himthat. | assune he provided
this.

MR, ROBERTSON: Actually, | don't believe
he's ever seen it.

THE ARBI TRATOR  Ch, okay.

MR VWAY: Well, then, 1'd --

MR ROBERTSON: Just rel ax.

MR WAY: Well, if he hasn't seen it before,
I'd like to have it taken back. | nmean, is he famliar
wth -- If he's not famliar with this docunent --

THE WTNESS: | haven't seen the docunent
bef ore.

MR. WAY: -- what's the purpose giving it to
hi n
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MR. ROBERTSON: Just rel ax.

THE ARBI TRATOR: Heck if | know. You know,
|"mjust the --

MR. ROBERTSON: [|I'mgoing to ask himto
reviewit.

THE ARBI TRATOR: -- arbitrator, but I'm going
to tell you, unless there's sone real good purpose,
it'"s not going to -- it's going to be water off a
duck' s back; okay?

MR. WAY: |s there a question, or are you
just asking himto review the docunents?

THE ARBI TRATOR Yes. Let ne read it, too.
Let everybody read it. Then you ask the question, and
t hen you obj ect.

By the way, pointing first to the Union, then
to the managenent, then back to the Union.

MR. ROBERTSON. Let ne know when. |'mready.

THE WTNESS: Ch man, | love it. It doesn't
surprise mne.

THE ARBI TRATOR: (Ckay, just a second.

THE W TNESS: Sure.

(Wher eupon, the Arbitrator reviewed the
docunent.)
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THE ARBI TRATOR: Ckay. Al right. Now, this
is -- Go ahead. Let the record show that this Exhibit
11 is a letter that is dated yesterday, and so | doubt
anybody but the Union has seen this before because it
has, evidently, been generated for this arbitration.

Anyway, that's what ny assunption wll be.

So, go ahead and ask hi m sone questi ons.

BY. MR ROBERTSON:

Q Are you famliar with patent exam ner Harvey
Behr end?
A | have never net him 1've heard of him

Q Are you famliar with the report cited in
this letter at the bottom --
A I'mfamliar with the NAWCWPNS Techni ca

Report 8302; yes.

Q Is that TP 83027
A Yes. 8302, yes. | have a copy of that
report.

Q Are you famliar with any of the facts
related in this letter?

A | wasn't aware of what Behrend had said. |
amaware of Dr. Mles' work. This is the same M| es of
the patent --
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THE ARBI TRATOR: That's in here.

THE WTNESS: -- with Imam and | know t hat
he was able to independently verify, you know, heat.

| don't know about -- There has been sporadic
evidence that's rare of X-rays. And that's the kind of
radiation that Dr. Mles did see on several occasions.

THE ARBI TRATOR: He didn't see? It says
" Cbt ai ned" - -

THE WTNESS: He has seen x-rays --

THE ARBI TRATOR: -- "anonual ous radiation" --

THE W TNESS:  Yes.

THE ARBI TRATOR: -- and that's the sane thing
as X-rays?

THE WTNESS: X-rays; yes. Usually, it does
not happen, but on occasion it has been observed. The
excess heat is normally what's seen.

THE ARBI TRATOR: |Is that sonmething that is
purely an objective neasurenent, anomal ous radiation?
In other words, you get a reading off of a --

THE WTNESS: It hasn't been done very
precisely in nost cases. The evidence nornally has
i nvol ved dental film which could have outside
cont am nati on
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However, in the report, the Navy report, the
wor k by Stanislaw Szpak, they did a nore quantitative
nmeasur enent of anonmal ous X-rays.

THE ARBI TRATOR: But you say |ike,
ordinarily, proof of it would be a dental film
exposure?

THE WTNESS: Yes. The kind -- At least in
the initial work. I'mnot an expert on the X-ray
nmeasur enents that have been perforned.

THE ARBI TRATOR: That woul d be sonewhat
equi valent to a radiati on badge --

THE WTNESS: Right.

THE ARBI TRATOR: -- al though rmaybe nore
sensitive?

THE WTNESS: R ght. And the problemis --
Yes. The problemis, of course, the placenent of it
and any kind of contam nation from outside sources.

THE ARBI TRATOR: Like ny watch, if it were
still covered with --

THE WTNESS: Right. But there has been
evi dence, and, in fact, in the -- | don't recall how
carefully his neasurenents of the anomal ous radi ation
wer e.
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They were probably fairly careful because
Melvin M1l es has been involved with trying to do these
t hi ngs over many years, and he was initially criticized
for using sinmply --

THE ARBI TRATOR: But the heat, how about the
reliability of --

THE WTNESS: Very reliable. His
measurenents of heat are extrenely reliable.

THE ARBI TRATOR: Al right. Go ahead.

BY. MR ROBERTSON:

Q My question was nore about the Patent
Ofice's attitude, particularly M. Behrend' s that's
expressed in here.

A Yes. As | say, it's conmmon know edge within
the field -- although I have not had the experience
personal ly of interacting with Behrend, so you're
hearing this second hand --but it's even been published
i n magazi nes that Behrend has bl ocked patents in this
ar ea.

THE ARBI TRATOR: Now, let ne stop here. |Is
this the man who |'ve already characterized as to the
patent examiner's job is --

MR. ROBERTSON: Yes. We've spoken about him
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before in this area.

THE ARBI TRATOR  Ckay.

MR VAY: |'msorry. The patent exam ner's
job is what? The rubber stanping?

THE ARBI TRATOR: Yes. The "Reject" stanp.

MR. WAY: | don't know what you're talKking
about, but --

THE ARBI TRATOR: Ckay. Well, | nean, | did
not -- | nust say | raised it.

THE WTNESS: Well, that's the caricature
that Mtchell Swartz has given and others have given of
him But |I'mnot an expert on that because you're
hearing it fromne third hand.

THE ARBI TRATOR: Is this the man that the
gri evant was charged w th | obbyi ng?

MR, VWAY: Exactly.

THE ARBI TRATOR: All right. Let's go. You

want to get to the -- Well, | think you' ve nmade your
point. |s there anything else you need to ask this --
MR. ROBERTSON: That's fine. |'mdone then.

(Wher eupon, M. Robertson and M. Johnson
spoke off the record.)
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MR. ROBERTSON: Ch, well --

THE ARBI TRATOR: Ch, cone on. Go ahead.
Vell, don't showit to ne, ask

MR. ROBERTSON: Do we have to?

MR JOHNSON:  Yes.

THE ROBERTSON:  You think so?

MR. JOHNSON:  Yes, absolutely.

THE ARBI TRATOR  Stand by.

BY MR ROBERTSON:

Q How | ong have you been studying cold fusion?

A Wll, actually, indirectly, you mght say it
started when | was in graduate school because |I'm an
expert on palladiumhydride. | did ny dissertation on
pal | adi um hydride in the early eighties.

Part of the reason that | didn't believe it
was -- Part of the reason | began to believe in cold
fusion was | had that background. | realized in 1989
that it couldn't be a colder version of conventional
fusion, but it could be sonething el se.

And beginning in 1989, with ny uncle, we
started to collaborate on a theory, and that was how I
got sucked into it. At another Navy |ab, they saw the

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



49

t hi ngs that we suggested, which were Helium 4 and
excess heat.
MR. ROBERTSON: | guess what | was trying to

do is that | would Iike to nove that he be qualified as

an expert.

THE ARBI TRATOR  Ckay.

MR ROBERTSON: |'d like to nove that he be
qualified as an expert in the field. | don't know if

that's necessary for your purposes or --

THE ARBI TRATOR: Well, he's certainly
qualified as active in the field. | don't know who's
an expert in this field, frankly. So, it's not like
traditionally an expert in fingerprinting, an expert in
-- But he is qualified as well-versed and personally
active in the field.

Now, are you finished?

MR. ROBERTSON: That's it.

THE ARBI TRATOR: Al right. 1In fairness to
t he Agency, which now gets to cross exam ne you,
woul d just tell you that the effect of his testinony is
that the United States Navy Research Laboratory takes
this area of potential exploitable science seriously
and that there is active work going on in this area and
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that the United States Patent O fice has been rel uctant
to acknowl edge the possibility of anything nmuch useful
com ng out of it.

Now, that's the thrust of what | get, so that

MR. WAY: Can you restate the last part?
Reluctant to what?

THE ARBI TRATOR: Can you read it back? On,
can actually probably do it. | can do it and expand on
it.

Rel uctant to accept that there's a
possibility of anything useful and/or practical com ng
out of this area of scientific exploration -- to
acknow edge the possibility that anything useful or
practical can be expected to cone out of this work.

MR. VWAY: Okay. And how do you find that
this is relevant? Wich part of the case --

THE ARBI TRATOR: No, no, no. | don't know
that it's relevant at all. | just say that so that you
can focus --

MR, VWAY: kay.

THE ARBI TRATOR: -- you know, your cross-
exam nation. Because | allowed himto go very far
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MR, VAY:

expl anation of this stuff.
Ri ght .

CROSS EXAM NATI ON

BY MR VWAY:

51

Q | was going to ask you about your phone

nunber and points of contact, but it |ooks like its --

-- given in Volume I.

| work in the -- It's 7000.

VWhat does that stand for?

A It's there.
Q

A Yes.

Q

A

Q

A | can't

r emenber.

one, oceans and envi ronnent.

Q Cceans and environnent.

A |'"'mcom ng here, though, as a private
citizen.
Q Sure. You said that.

A Yes.

Q Cceans and environnent ?

A | think it's oceans and envi ronnent.

find out at the Wb site. |If you go to

www. nrl . navy. m |
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Q Ckay.

A -- and you look at 7000. | just can't
remenber - -

Q s that Unit 70007

A Unit 7000. It's a directorate; yes.

Q And how many enpl oyees or scientists work in
Unit 70007

A | would say --

Q Just a ball park

A Probably about 500.

Q Fi ve hundred; okay.

A Maybe nore.

Q Is this entire unit at -- Where is this
| ocat ed?

A It's located in the Naval Research Laboratory

in Washington, D.C., in Monterey, California --
Q Ckay.

A -- and also at Stennis Space Center down in -

Q kay. So, the 500 is not just in Washington?
A It's dispersed; yes.
Q So, Unit 7000. And is there a specific sub-

unit of 70007?
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A I"'min the renote sensing division.
Q Renot e sensing division. How many enpl oyees
wor k there?

A About a hundr ed.

Q And are you all under one supervisor or are -
A Yes.
Q -- there sub-units under --

A Actually, it's slightly -- No. It's slightly
| ess than a hundred. W have branches. Let's see.
There's 7260, 7230, 7220, and 7210, four branches.

Q And what branch are you?

A I"'min -- Well, yes, it's wong there. |'m
now i n 7230.

Q What does that stand for? Can you tell us?

A It's coastal physics renpte sensing.

Q Coastal physics. For the lay --

THE ARBI TRATOR: Excuse nme. By "renote,"” is
that satellite, or is --

THE WTNESS: It's satellite. It brings you
sone satellite. It can be airborne. It can be even on
shi ps where you're | ooking dowmn with radars and that
sort of thing.
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THE ARBI TRATOR:  Sonar ?
THE WTNESS: We don't do the sonar. It's
nostly el ectromagnetic in nature.
BY MR LAY:
Q So, for a lay person then, this is, what, spy
satellites? What are you tal king about, "coasta

physi cs renote sensing"?

A Vll, nostly, | do pure research. So, |I'm
not involved with that. | do -- |I've done geophysics -
- I"'mactually doing -- Right now, I'min the process

of devel opi ng advanced sensors for gravity that nmake
use of advanced technol ogi es.
|*"minvolved with the use of ultra-cold

atonms. U tra-cold atons are a new formof matter
simlar to Bose-Einstein condensates. Well, actually,
Bose- Ei nstein condensate is an exanple of it. It was
actually my background in this sort of thing that got
me doi ng that.

Q And what do these sensors -- They detect
gravity; is that what it --

A Gravity gradient is the problemthat |'m
wor ki ng on. That would potentially be useful for
detecting anonal i es bel ow the surface. For exanple,
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you m ght want to | ook for caves.
Q Ckay. | got you.

THE ARBI TRATOR: How about in oil
expl oration?

THE WTNESS: Yes. In fact, they're using
it. They've actually used this kind of stuff in a
practical way to detect di anonds even

THE ARBI TRATOR: Di anond pi pe or dianmond --

THE WTNESS: Custers of dianonds. Like in
South Africa you get these big veins of dianonds, but

THE ARBI TRATOR  Pi pe.

THE WTNESS: Yes. | guess that's what they
call it.
THE ARBI TRATOR: Yes. For a good reason
they're called pipes. It's volcanic --
BY MR LAY:
Q Do you -- I'msorry. Go ahead.

THE ARBI TRATOR  That's okay. Proceed.
BY MR VAY:
Q Do you do this research by yourself, or do
you work on a team or how does that work, advanced
sensors for gravity?
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A Yes. W have a team W have what they cal
-- They refer to it as a 6-1 core program That's a
pure research program The peopl e invol ved right now
are -- there are about four of us.
| ' ve been spendi ng a consi derabl e anpbunt of

time at the National Institute of Standards and

Technol ogy - -

Q Ckay.

A -- collaborating with people there and
becomng -- W're sort of comng up to speed in this.

It's a new area of technol ogy.

Q So, there's four of you at the Navy Research
Labs that work on this?

A Yes. There are two others who were with us
and we're working with them and they're at the Arny
Research Lab as well.

Q So, four at the NRL, and you work with a few
ot her people at NI ST?

A Yes. And also at ARL.

Q VWho at NI ST do you work with?

A | work with a Paul Julienne, J-u-l-i-e-n-n-e.
He's the primary one. |I'minvolved a little bit with
Carl Wllianms. |It's a group called the quantum process
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7230.

Q

A

And | et me see what your sub-unit is again.

How many are there in that unit?

7233 is ny code. Let's see. There are

probably about 30 peopl e.

and conput er

experi ment al

72337

Q
A

Q
A
Q
A
Q

A
Q
A

Al Ph.D.'s or what?

Most |y Ph. D

's. There are a few technicians

progr anrers.

And what grade are you?

" mthe equival ent of a 13.

Oh, the Navy has its own ratings?

W have a new advanced -- Well, we are on an

kay. Well,

pay scal e program

how good for you.

Vell, sort of.

And is there a supervisor above 72337

Yes. A M chael Corson

THE ARBI TRATOR: Did you say you're 7230 or

THE W TNESS:
BY MR LAY:
And is he al

Yes.

"' m 7233.

so a Ph.D. or what?
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Q K-0-r-s-o0-n?

A Co0-r-s-o-n.

Q And what grade is he?

A He's the equival ent of a 15.

Q And he supervi ses about 30 of you, did you
say?

A Yes.

Do you have his phone nunber?
A No, | don't. You can get that fromthe Wb
site.
Q Okay. The Wb site.
A But, as | say, this testinmony -- ny regular

work duties now do not relate to cold fusion in any

way.

Q Do you do any experinents involving cold
fusion --

A Wth the ending of that report, that
termnated ny involvenent with this. So, |'m not
involved -- My research -- Because of the controversia
nature of the field, I amnot doing this and | have not

been doing this since 2002.
And in fact, even in 2002 -- M invol venent
really with this began to really be curtailed in the
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m d-nineties. W finished that report on our own tine.

Q This report here?

A Yes.

Q When was this finished approxi matel y?

A This came out in 2002. And this is also the
result of the fact that the funding for the field has
been severely curtailed and there has been ridicule
even of work in the area.

Q When did the project start?

A It started in 1991. It ran for ten years.

Q Ten years; okay.

A And the funding fromthe Ofice of Nava
Research basically started to get curtail ed around
1998. M involvenent with it really ended around 1995
to '96.

| still was permtted to go to neetings and
participate in the field. | was technical chairman of
| CCF 10, for exanple. But that was actually done when
| was on | eave.
Can | ask you what | CCF 10 neans?
10t h I nternational Conference on Cold Fusion.

VWhen was t hat?

> O >» O

That was held in Canbridge, Massachusetts.
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Q When?

A I n August of 2003.

Q kay.

A And it was a direct result of those things
t hat --

Q Yes. Let ne just follow up on --

A Let nme just make a comment about ny

supervi sor and so forth

Q Vell, no. | didn't ask you --

A This is inportant. 1It's for the record.
Q Well, I didn't ask you --

A | know, but | would |like to make the

fol |l owi ng conment.

MR. LAY: Well, | object to his narrative
t esti nony.

THE ARBI TRATOR: All right. The objection is
overrul ed. Go ahead, make your point.

THE WTNESS: M/ supervisor has no know edge
of nmy involvenent in this field. M section head does,
but all the --

BY MR LAY:

Who is that?

A Hs name is Richard Med, Mi-e-d.
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Ckay.
But all of his --

|s he under M. Corson, or --

> O >» O

Yes. Well, he's sort of parallel with him
He's actually above hi mand bel ow him

Q kay. At the sane tine.

A But what happened was, as | say, when funding
for this area ended -- and this is, again, why |I'm here
on ny own tine -- these people -- These peopl €,
actually, were largely uninvolved with this effort.

They were -- | nean, Med is famliar with
it. My work with it actually preceded working with
him So, it's really been that |ong ago.

Q So, let ne see if | can follow up on that.

You said you finished the report. Did you
finish the report on your own tine or everyone --

A Yes. Everyone in the report finished it on
their own time. And Frank Gordon, who was the one that
put the report out, states that.

Q When did the official tine, let's say, end?
This being --

A As | say, it was probably '98 --

Q And so --
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A -- and there were several -- Ashraf |nmam
participated a little bit after that. Ashraf |Imm had
a report that canme out in 2001.

Q So, about four years was on your own tinme?

A Yes. And nost of what | had witten up, |
had witten up prior to that, and | conbined it at the
end.

Q And who ended the funding? The Navy or M.
Cor son or sonebody --

A M. Corson was never involved with the
funding. It was Frederick Saulfeld, the director of

the O fice of Naval Research, who stopped the funding

in 1998.
Q kay.
A And if you want to -- | nean, he's the one to

contact about the funding situation in the program
Actual ly, Frank Gordon --
Q How do you spell his last name, the director?

A Saulfeld -- he's retired now -- S-a-u-Il-f-e-

Q And he ended the fundi ng?
A He ended the funding. | believe it was '98.
Al t hough, because Ashraf | mam continued, there may
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have been funding on a limted basis that |I'm not aware
of .
Ashraf Imam did have -- As | said, Ashraf

| ram had a report cone out in 2001.

Q So, M. Saulfeld did not see this as a
val uable effort?

A M. Saulfeld saw it as a valuable effort. He
did. The problemwas that he was getting criticized.
He was getting criticized?
He was getting criticized for continuing --
So, he was getting ridiculed for --
Yes.
-- supporting this?
Yes. Yes. That's basically what happened.

Al right. Wo --

> O » O » O >» O

You woul d have to talk to himin greater
detail to understand exactly what happened. But |
woul d say there was a New Scientist article, the March
29t h issue of New Scientist magazi ne quotes himto that
effect.

Q Now, who was ridiculing hinf

A It was actually -- | would say it wasn't that
he was getting ridiculed. | would say that there were
CASAMO & ASSOCIATES
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peopl e who were associated with the O fice of Naval
Research who were getting ridiculed, and they
conpl ai ned.

Q To who?

A To him

Q So, who were these --

A | don't know. You're getting this from
hearsay. That's a quote. | believe that was actually
stated in the New Scientist magazi ne article.

Q Did your teamtry to get funding after M.

Saul feld left?

A Yes.
Q And - -
A Yes. Well, not my team | was not doing it.

There were people in the | aboratory who certainly did
try to do it, and | would have been on their prograns
if it had been funded.

And, in fact, actually, through their effort,
DARPA did pick up sonme funding. W didn't get it. The

funding went to SRl International or SRI, and SRl has

continued --
Q s that a private contractor?
A SRI is amlti -- You know, it's a major
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conpany. It used to be called Stanford Research
International. SRl has been actually chanpioning the
effort since the beginning.
They' ve had a continuous effort, and they

actually have the semnal work in this area.

Q But --

A In fact, there is a report that I would
reconmmend you | ook at --

Q Can | just follow up?

A Fi ne.

Q Now, at the NRL, though, no follow up since
t he 2002 --

A Vel l, actually, there has been a foll ow up,

but it's been in a different area, a rel ated area.

Part of the reason of -- Part of the problem here was -
Q What area was that?
A Low energy nucl ear reactions. The new term
is "low energy nuclear reactions.” There are many nore

phenonena i nvol ved than just, in quotes, "cold fusion”
Q Ckay.
A And t hey have an ongoing 6-1 effort to
reproduce a formof |ow energy nuclear reaction that
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was di scovered in Japan.
Q Is this being worked on in Washington or --
A Yes.
THE ARBI TRATOR: \What does 6-1 nean?
THE WTNESS: 6-1 is pure research
THE ARBI TRATOR  Oh.
BY MR LAY:
Q And who's the team working on that?
A The team working on that -- He's under a non-

di scl osure agreenent right now. H's nane is G aham

Hubl er .
Q Ckay.
THE ARBI TRATOR: \What does "non-di scl osure”
mean?
THE WTNESS: He's involved with M tsubish
Heavy Industries in Japan and he -- | nean, he has

gi ven public presentations that have pointed out that
he is doing work in this area.
So, you know, this is a followon to, | would
say, the comment that you nade about |ack of interest.
No. Basically, what happened was NRL got invol ved,
realized there was sonething going on
The current climte was conducive to | ooking
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at other things that were not as controversial.

And the experinment that's being carried out
at Mtsubishi is not as controversial, because part of
the problemw th what was going on was it was very
difficult to really say for a long tinme that you were
seei ng nucl ear reactions, and that is because of the
chem stry and so forth and so on.

The group that --

THE ARBI TRATOR: Physical chemistry or are

you tal ki ng about - -

THE WTNESS: |'mtalking about, first of
all, getting the calorinetry, and it took a long tine
to understand that. It took a long tinme to understand

t hat helium was bei ng produced.

And then, ultimtely, what happened was this
group at M tsubishi Heavy Industries devel oped a
t echni que where they could nonitor very accurately the
materials that were being put into their system and
wer e bei ng produced.

And they discovered an entirely different
form of nuclear reaction, which is so remarkable that a
| ot of people have difficulty believing it. But the
configuration is very clean.
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They were able to show that atomfor-atom
they were turning cesiuminto praesydium which is a
rat her remarkable feat. It involves adding four
protons and four neutrons to cesium
They al so showed that they could do the sane
thing with nol ybdenum and get strontiumout of it.
That's the experinent that's going on at NRL.
Q So, when did you first neet M. Val one?
A Oh, God. Is it "98? It was when we had the
-- It was after I -- | cane to the last day of this
conference -- you know, the conference that he
originally tried to have at the State Departnent and
had here -- or was going to have here and then they
nmoved it to a Holiday Inn.
Q kay.
A | canme to the last day of that, and that's

when | met him

Q kay.
A So, you have the date. | think that was '98,
wasn't it? | don't know.

Q Al right. So that's when you met him at
t he conference?
A | met him yes, at the last day of it.
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Q Ckay.
A | had no know edge of himprior to that.
Q And you attended as an attendee, not as a

presenter or anything?

A Yes. | just attended, and | was just -- Yes.
Q Just curious?
A No, not just curious. One of the presenters

was a friend.

Q Who was that?

A Ednund St or ns.

Q Has their been a Second Annual Conference on
Future Energy that you know of ?

A No.

Q Si nce then, have you kept in touch with M.
Val one?

A Yes, | have.

Q And how often do you have contact with hinf

A | have been in touch with Tom | don't know,
probably once a nonth or sonething. | have served on a
technical board for the institute, Integrity Research
| nstitute.

Q And since when was that?

A Wien did | go on that? | don't remenber the
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date. It was probably 2002.

Q And how often do you have business related t
that position? 1Is it once a nonth, once a year?

A No. I've just -- You know, basically, naybe

once a year, or not even.

Q What does that entail? Reviewing scientific
papers or --
A It's actually just been consulting about

i deas for potential conferences.
Is that a paid position?
No.

Vol untary?

> O >» O

Vol untary; right.
Q Anyt hi ng beyond that? 1Is it just e-mail and

t el ephone contact --

A Yes.
Q -- or in person or what?
A | went and spoke about an ethics in science.

This whole thing, the cold fusion stuff, actually has
becone a mainstreamtopic for the ethics in science
literature

There's a particular publication called
Accountability in Research where we had a speci al

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482

70

(0]



71

collection of articles dealing with not whether or not
t he phenonenon are real, but why doesn't anybody know
about them

Q Ckay.

A And that's actually avail able on the Wb.

Q Now, is this -- Wien you said you spoke at
it, is this at a conference we're tal king about or --

A Well, it was a -- The Integrity Research
Institute had a conference dealing with ethics in
sci ence.

Q When was that? A couple of years ago or --

A Two years ago.

Q Two years ago; okay. |Is that in Washington

or where?
A That was in -- Yes. And then |I also served
as a noderator for -- There was a gathering of cold

fusion scientists the year before.
Q s that connected to IRl or sone other --
A | Rl sponsored it.
Q What was the nane of that?
A Low Energy Nucl ear Reaction Educati ona
Wor kshop, LENR
Q And this is in 2002, did you say?

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



72

A You can check with himabout the precise
date, but | believe it was Novenber of 2002.

Q And when were you contacted about testifying
here today?

A Probably about -- Ch, today?

Q Yes. For your testinony.

A For specifically com ng and testifying?

Q Yes.

A Oiginally, | was supposed to cone on Cctober

18t h, and Tom probably contacted ne about that in md-
Septenber, | woul d say.

Q And how did he -- Wat did he say --

A Vell, early on, | volunteered to give
personal testinony if it seenmed appropriate.

Q kay.

A So, we had been in contact. | had known that
eventually this hearing would occur.

Q And did he take you up inmmediately, or --

A Well, you know, he said when the tinme cones,
and then he contacted ne.

Q Did he ask you to touch on any specific
t opi cs?

A Just my background, basically, and that there

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



73

was a valid field --
Your educational background?

No. The field.

QO >» O

Experi ment s?

A Yes. And the field. And then nmy know edge
of the field.

Q Anyt hi ng el se?

A No.

Q Any ot her contact besides what you've tal ked
about -- e-mail, phone, this commttee?

A Not with regard to this; no.

Q How about in regard to anything el se?

A Vell, I've seen himsocially on several

occasions. W've gone out to dinner.

Q How often woul d you say?

A Agai n, maybe once every six nonths or not
even.

Q Just yourself, or other friends, or famly?

A Peopl e involved with the field. Robert Bass

in particular. Just nostly informational exchange
about what was going on in the field.
Q About every, you said, three nonths or so?
A More like six nmonths, if then. It mght not
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have even been that often.
Q Any of your colleagues at NRL join you in
t hese?
A Well, certainly at the LENR conference there
were a bunch of people; yes.
Q No. | nean the social occasions.
A Soci al occasions? No. People involved with
the field. Robert Bass, in particular, and --
Q | was just asking about the NRL types.
A No. As | say, there have been NRL people at
the IRl gatherings.
Q Now, |'mgoing to show you an exhibit. Dd
you ever see this exhibit? |'mshowi ng you what's
mar ked as Exhibit 3. Have you seen that before, or
anything with the | anguage contai ned therein?
A No.
MR. ROBERTSON. Which portion of the Exhibit?
MR. WAY: Exhibit 3 where it says, "Notice,
j ob opportunity, U S. Patent and Trademark O fice
hiring 600" and the witness --
MR. ROBERTSON: It's Exhibit 47
MR. WAY: No. It just says Tab 3, and we're
calling it Exhibit 3, and, yes, it does have a nmarking
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on there that says Exhibit 4.

THE ARBI TRATOR  Exhi bit 4.

MR. VWAY: Apparently, it's fromthe original
patent filing, as one of the witnesses stated this cane
froma patent filing.

BY MR LAY:

Q |"mshowi ng the first page of Tab 12. The
title is Integrity Research Institute Upcom ng Event in
Cooperation with the U S. Departnment of Conmerce.

A | have seen that.

Q You have seen that?

A Yes. Wit a mnute. |n cooperation
-- | thought it was under the auspices of.

Q Yes. Ckay.

A Under the auspices. Yes, | saw that. That

was right before --

Q Let ne follow up.
A kay.
Q "' m showi ng you the docunent a little farther

in. It looks like it's time stanped 3/23/99, 10:40
a.m, 1 of 3, First International Conference on Future
Energy, and the first |ine says "under the auspices of
the U S. Patent Ofice; right?
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A That was the one | saw, yes.
Q And how did you -- Was that on the Wb t hat
you saw?

A Yes. It was either on the Web or it m ght

have -- | saw -- There was a fax, an announcenent, that
went out .

Q Ch, a fax or announcenent?

A Yes. It was one or the other.

Q One or the other? GCkay. D d you --

A | understand it was posted on the Wb.

Q Then this is an IRl posting for the
conference in '99?

A That was ny under st andi ng; yes.

Q And "IRI," by that, we nmean Integrity
Research Institute?

A Yes.

Q And what was M. Valone's involvenent with

the Integrity Research Institute? He was the president

| think so.
-- or director?

Sorret hi ng.

o r» O >

Pr esi dent ?
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A O sonething, yes. | think that's what he

Q When you have contact with IR regardi ng your
board position there, your main point of contact is M.
Val one?

A Yes. That's right.

Q When you saw the "under the auspices,” do you
remenber seeing another flyer or announcenent saying
"in cooperation with the U S. Departnent of Comerce"?

A | didn't see that one.

Q How about sonething nmentioning the Patent and
Trademark O fice Society? Anything |ike that?

A | think | learned after the fact about that
one. | had heard that that they were trying to go
t hrough the Patent and Trade O fice Society for it.

Q |"'mgoing to focus you back on the Departnent
of Commerce.

When you saw Departnent of Commerce in the
announcenent, what, if any, inpression did that make on
you?

A | renmenber that | was surprised, first,
because it was supposed to be at the Departnent of
State. In the initial thing, | wasn't really -- There
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was |like no reaction. | nean, it didn't raise a red
flag with ne.

| understand after the fact, of course, that
it did create a | ot of controversy and potential points
of conflict; yes.

Q So, initially, you --

A Initially, it was State versus Conmmrerce and
then -- | nmean, part of what happened here, of course,
was Robert Park made a big deal out of it.

Q We'll get to that.

THE ARBI TRATOR: Excuse nme. Wio's Robert
Par k?
THE W TNESS: Robert Park is the director of

public informati on of the Anerican Physical Society.

BY MR LAY
Q | s that a professional association of
physi ci sts?
A Yes.
Q It's like the Anerican Bar Association for

| awyers?

A Yes. O the IEEE, or Anerican Geophysi cal
Uni on, AMA, Anerican Medi cal Association.

Q So, you weren't involved in the organization
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or putting together this conference; right?

A No.

Q Did M. Val one discuss with you his efforts
intrying to put that conference together or problens
t hat he came across?

A He told me the history of it subsequently.

Q And what did he say?

A That, initially, it was supposed to be at the
State Departnment through sonething |I think is called
the "open forum"™ and that there had been formnal
requests for review of papers, and then they decided
not to have it there.

Q The State Departnent did?

A Yes. And | saw the thing, the specific thing
about "under the auspices of" the Departnent of
Comrerce, and subsequently he told nme about the Patent
and Trade O fice Society.

He said the room was supposed to be through
t hem was basically what he said, and then that didn't
happen. That's right. But this was quite a bit
af t erwar ds.
Q Ri ght .
A This was after -- | nean, as | say, | got to
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know Tom during that conference, and it was
subsequent|ly maybe even a year or two afterwards | was
curious about what had happened.

Q Did he tell you how he dealt with the
adm ni strative personnel at the Departnent of Commerce?

A No.

Q Did he tell you about the PTO taking action
agai nst hi nf?

A Vell, yes. He told nme that he'd been fired,
and he asked ne if | would help out. O | actually
volunteered. He didn't ask ne. | said if there was
anything | could do in ternms of testinony about the
field. So, that was basically it.

Q Did he ever tell you whether he thought it
was -- why he thought it was unfair, the firing?

A Vel |, he said that the Patent and Trade
O fice Society was sort of |ike a social group, and he
felt, you know, that things had gotten out of hand.

O, well, that if it hadn't been for the
w despread sanpling of stuff at his Wb site, that it
woul d have been an innocuous event. But because of al
the publicity, it wasn't an i nnocuous event.

| nmean, that's the gist of it, as | recall.
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Again, that was quite a bit afterwards.
Q A few years ago?
A Well, it mght have been a couple of years

ago. Like | said, it was quite a bit after the fact.

Q Did he feel that the firing was excessive?

A That they fired hinf

Q Yes.

A | don't know. Yes, | suppose.

Q He never expressed that to you, or you don't
recall it?

A | don't really recall that he said that it
was excessive. | nean, it was sort of like -- | would

say what he said was that it was out of line with what
happened with the Patent and Trade O fice Society.

THE ARBI TRATOR: Excuse ne. | didn't
under st and.

THE WTNESS: That it was out of line with
the history of the Patent and Trade O fice Society
events. Sonething to that effect. | nean it was, you
know, that they had had gatheri ngs.

But, seriously, being involved with the
government, | know that there's a serious concern about
m suse of governnent funding, and if you get criticism
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how t hese t hi ngs work.
BY MR LAY:

Q | | ooked at your c.v. Wat year did you
recei ve your Ph.D.?

A 1982.

Q And it didn't say what --

A Physi cs.

Q -- school

A The State University of New York at
St oneybr ook.

Q St oneybr ook?

A Yes.

Q And did you do your undergraduate work as
wel | there?

A At Princeton University in physics.

Q What year?

A | got ny Bachelor's in 1975. | got ny MA
at Stoneybrook in 1978, and my Ph.D. in 1982. And ny
area of expertise was hydrogen and netal s.

Q And you don't have any m sconduct charges
agai nst you at NRL?

A No.
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Q No crimnal convictions or --

A Oh, no, no, no.

Q And Mtchell Swartz, how do you spell his
| ast name?

A Swa-r-t-z.

Q It's not S-c-h-wa-r-t-z?

A No. It's Swa-r-t-z.

Q You said he took his case to the Suprene
Court. |Is that based on a patent rejection or what?

A Yes. The Suprene Court didn't hear it. He
didn't have an attorney. He did it as a private
citizen.

Q So, they didn't grant --

A Right. He went to the court of appeals, the
Circuit Court of Appeals.

Q And that's where it stopped?

A Ri ght .

Q Did they hear his case?

A Yes.

Q Which circuit court was it?

A | guess --

Q Was it sonebody fromthe east coast or --

A Yes. It was the capital, whatever
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Q District of Col unbia?

A District of Colunbia. You can find that out
on the Web.

Q Do you know about what year? Late nineties?
Early 20007

A Probably 2000. It m ght have been 2001.

Q And you said you have a patent. | guess we
coul d search these pretty easily, but would you know

t he patent nunber?

A | don't remenber. But it was awarded in '97.
Q Was that on your own?

A No. That was through the |ab.

Q But you're one of the naned inventors?

A I|"mthe only inventor.

Q And MT, they received a patent. Do you know

who - -

A | don't know actually if they've received it
yet. Hagelstein, Ha-g-e-l-s-t-e-i-n, and McKubre, M
c-K-u-b-r-e, I know are on the patent.

Q Your uncle, how do you spell his nanme?

A Yes. Tal bot, T-a-l-b-o0-t, Chubb, C h-u-b-b.

Q And is he at the NRL, too?

A He's retired. He was at NRL up until 1981 or
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1982.

MR. WAY: |If you just give ne a second,
think that's about it.

THE WTNESS: Can | call nmy wfe?

MR WAY: Yes. W can take a brief recess.
| have no objection.

THE ARBI TRATOR:  Sure.

(Whereupon, a brief recess was taken.)

MR. WAY: No further questions. Thank you.

THE WTNESS: Well, thank you

THE ARBI TRATOR: Have you got anyt hing
further?

MR, ROBERTSON: Do we? No.

THE ARBI TRATOR: | realize you' re here on
your on time appearing as a private citizen and in no
way for the Naval Research Laboratory.

THE WTNESS: That's right.

THE ARBI TRATOR: |If you shoul d have any
difficulty with regards to this testinony, you be sure
and | et ne know so that | can advi se whoever may be
giving you any difficulty that, had you not appeared
voluntarily and had a subpoena been sought, | would
have granted it and conpell ed your testinony. So,
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THE WTNESS:. | appreciate that. Thank you
very nmuch
THE ARBI TRATOR:  (Good- bye.
(Wher eupon, a brief recess was taken.)
Wher eupon,
NI CHOLAS P. GODI C
a wWwtness, was recalled for further exam nation by a
representative on behalf of the Union, and, having bee
duly sworn by the Arbitrator, was further exam ned and
testified as follows:
CROSS EXAM NATI ON
BY MR JOHNSON:

Q My question to you yesterday was what
specific acts did the grievant commt that you
considered were violative of 5 CFR 2635. 701 Section
(b)?

A Well, | did do ny honework, and | believe
Section (b) has to do with having the
-- giving the inpression --

THE ARBI TRATOR: Ch, you can look at it.
THE WTNESS: | can look at it?
THE ARBI TRATOR:  Yes.
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THE WTNESS: Let nme -- | want to get the
exact words. | don't want to paraphrase.
MR JOHNSON:  well, if | may clarify, all

want are the acts.

THE WTNESS: | know.

MR, JOHNSON. Ckay.

THE ARBI TRATOR: Well, he can | ook at the
t ext.

THE WTNESS: Section (b) has to do with
giving the inpression that the governnment sanctions --
It's actually entitled "Appearance of Governnment
Sanction. "

So, the acts would be the brochures or the
advertisements or the postings that indicated that the
Depart ment of Comrerce co-sponsored this conference or
this conference was in conjunction with or sonehow
sanctioned by the Departnent of Commerce, when, in
fact, it's ny belief that the Departnment of Comrerce
did not.

BY MR JOHNSON:

Q So, that is the specific act that supports
your position that there was a conflict of interest?
A No. You asked ne what specific acts were
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supported by Section 702(b).

Q Well, if you want nme to rephrase it -- not
rephrase it -- I'll repeat specifically what | said.
A Ckay.

Q The question was, what specific act did the
grievant commt that you considered was violative of 5
CFR 2635. 702(b) .

A Right. And | answered it.

THE ARBI TRATOR: He did answer it.

MR. JOHNSON. Ckay, okay, okay, okay, okay.
Gosh. I'mfromVirginia. W don't rush

THE ARBI TRATOR: Well, start.

BY MR JOHNSON:

Q What specific act did the grievant conmt
that you considered was violative of 5 CFR 2635. 702
Section (a)?

A Again, with respect to Section (a), which is
t he i nducenent or coercion of benefits, by going to the
Department of Comrerce and attenpting to reserve or
reserving the conference facility, the auditorium and
associ ated roons and so on and so forth, that would be
for the benefit of this organization that apparently
M. Valone is the president of. So, he would
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have used his position in the PTO as a PTO gover nnent
enpl oyee to go to the Departnment of Conmerce, which is
t he departnent of which the PTOis an agency in, to
attenpt to secure the use of those facilities for his
or gani zat i on.

In addition to that, according to the
literature with respect to this conference that he was
attenpting to secure the facility for, there were costs
involved to the participants of the conference that
apparently woul d have gone to either M. Valone or this
organi zation that he is the president of.

So, those are the acts, the use or the
attenpted use or the reservations at the Departnent of
Commerce that woul d have gone toward benefit of himor
hi s organi zati on.

Q Do you see a distinction between
m srepresentation and conflict of interest? Reason one
and reason two.

A Reason one and reason two?

Q For the renoval

MR. WAY: Can you restate the question?

THE ARBI TRATOR: Subsection (a) and
subsection (b), or what?
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MR. JOHNSON: No. He has explained that to
me, | believe.
BY MR JOHNSON:

Q My question nowis, is there a distinction
bet ween reason one, conflict of interest, and reason
two, msrepresentation? Because it appears to ne that
he's saying the sane thing.

Do you understand ny question, or do you want
nme to repeat it?

A Do you nean in ny decision? Are you saying

in my decision docunent? The charges in the decision,

is that --
Q Based upon your reasons that you have given
as what conflict -- what acts were violative of these

sections of the regulation, ny question is, do you make
a distinction between reason one and reason two?
A | don't understand the question.
THE ARBI TRATOR: Ckay. Yes, the question is

a bit confusing.

MR, JOHNSON. Well, let's go on then. Let's
go on.

THE ARBI TRATOR But -- Well, all right.
mean, | think | understand it, and |I'mkind of
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interested in the answer, so I'll ask it.

MR, JOHNSON. Ckay.

THE ARBI TRATOR Do you see a distinction in
your decision docunent -- there are two bases,
m srepresentation and conflict of interest --

THE W TNESS: Right.

THE ARBI TRATOR: -- and do you see a
di stinction between the two?

MR WAY: | think the distinction --

THE WTNESS: If | could --

MR. WAY: The charges were in the proposal.

THE ARBI TRATOR: Well, no. | think I've
al ready established that probably Ms. Rose drafted
this, soI'll put it this way. Do you personally have
an understandi ng of a distinction between the two?

THE WTNESS: |1'd like to | ook at the
decision letter and --

MR. WAY: The decision is at Tab 31.

THE ARBI TRATOR:  Sure.

MR. WAY: In fact, it's right here. And the

proposal is at 21 if you need that.

THE WTNESS: Well, | think there is a
difference. | nean, obviously, there's sonme -- there
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may be sone overl ap.

But, clearly, msrepresentation, which is the
second charge, in nmy mnd would be the
m srepresentation of the fact that the Departnent of
Commerce was a co-sponsor or sanctioned the event.

In addition to that, | think the grievant
al so nade a m srepresentati on when he went to the
Departnent of Comrerce as a PTO official and fol ks at
t he Departnent of Commerce, | think, had the belief
that he was com ng on behalf of the PTOto set up a
conference and use the facility.

So, | think that that was, obviously, the
i npression that he had given down there. Wth respect
to conflict of interest, | think there, what we're
tal king about is sonme kind of personal interest or
per sonal gai n.

And, clearly, | think that M. Valone -- it's
cl ear fromny understanding of the record -- advocates
and is a president of an organi zation that had some
reason and interest to put on this conference, and,
therefore, there's a personal gain fromhis
organi zation and so on if they got the use of this
facility down there. So, | think that there is a
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distinction in nmy mnd between the two charges.

Q When did the grievant use his title to obtain
the all eged benefits or personal gains that you just
ref erenced?

A Vell, all | can do is go by the records in
the file, and it's clear that the Departnent of
Commerce's log and receipt log indicated that he was
PTO so that it was clear fromtheir understandi ng of
the contact that M. Val one nade that he was a PTO
enpl oyee.

Q Well, being a PTO enpl oyee, did that confer
his title, whether he was a conm ssioner, or whether he
was an exam ner, or whether he was a janitor, or what
have you?

A Well, I"'mnot sure. | don't know -- | have
no know edge of whether he conveyed his title if that's
t he questi on.

Q What was the benefit that were or would have
been received to M. Val one?

A Well, use of this conference facility. |
assurme that if M. Valone had to put on a conference
somewhere el se, he would have had to have gone to a
hotel or sonewhere el se and woul d have had to pay for
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t he space.

So, | think the benefit is that he was
attenpting to use his position, or at |east his
enpl oynent within the PTO, which is part of the
Depart ment of Comrerce, to gain access free of charge
tothis facility for his putting on this personal
conference that he has an interest in.

Q Wbul d such benefit have been inproper under
t he Hoover established procedure for a private affair
conf erence?

A | don't know, because |I'mnot that famliar
with the procedures for conferences. | nean, | just
don't know.

What | see in the record was that the people
at the Departnent of Commerce had an understandi ng that
this was a PTO event, or at |east the person com ng
there was coning there fromthe PTO

Q Well, ny question was, and |I'Il|l repeat it,
woul d such benefit have been inproper under the
established procedure for a private affair of such a
conf erence?

MR. WAY: And for the record, objection;
asked and answer ed.
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t he benefit have been proper or inproper.

MR. WAY: Don't address your response to ne.

THE ARBI TRATOR: Well, try it again. o
ahead. Did you understand the question? The question
basically was that -- Basically, it is, do you know
what the criteria of the Departnment of Conmerce is for
the use by a private organi zation of its facilities in
t he Hoover Buil di ng?

MR. WAY: And he said no, so | just don't

want to build inconsistencies in the witness'

testi nony.
THE ARBI TRATOR: And your answer i s no?
THE WTNESS: Correct.
MR, JOHNSON:. Ckay. Let's go to the next
one.
BY MR JOHNSON:
Q | s there any evidence that M. Val one

intentionally deceived the Departnment of Commerce
personnel as to the PTO sponsorship?

MR. WAY: (bjection, because that has not
been char ged.

MR. JOHNSON: My goodness.
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MR. WAY: Relevance. There's no intent
of fense charged here. M srepresentation goes to
pronoting the conference with the co-sponsorshi p under
the auspices. Wth respect to DOC, there is no intent
of fense charged. Their question goes to intent.

THE ARBI TRATOR So that the intent is -- In
other words, he's in trouble, even if it was an
uni nt ended, sinple m stake --

MR. WAY: It could be negligence.

THE ARBI TRATOR: -- negligence --

MR. WAY: Right. Sonme charges have intent.
O her charges don't have intent. And conflict of
interest, Charge 1 or Reason 1, is not an intent
char ge.

MR. ROBERTSON: M srepresentation. Gievant

MR. WAY: M srepresentation is an intent
char ge.

MR, ROBERTSON:. Pardon ne?

MR. WAY: M srepresentation is an intent
charge. That is charged to.

THE ARBI TRATOR: Ch, okay. But wait a
mnute. Al right. Try the question -- \What was the
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guestion?

BY MR JOHNSON:

Q | s there any evidence that M. Val one
intentionally deceived the DOC personnel as to the
PTO s invol venent or sponsorship?

MR. WAY: And ny objection was rel evance,
because DOC personnel were involved in Charge 1 and not
Char ge 2.

THE ARBI TRATOR: Charge 1 sinply being --

MR. WAY: Cetting the room

THE ARBI TRATOR -- the conflict of interest?

MR, VWAY: Exactly.

THE ARBI TRATOR  And not --

MR. WAY: The mi srepresentation.

THE ARBI TRATOR: -- having anything to do
with the m srepresentation.

MR. WAY: Wiich is the postings on the Wb --

THE ARBI TRATOR: So, you're not saying that
he m srepresented -- that he was there representing the
PTO?

MR. WAY: That was not what was charged.

THE ARBI TRATOR: But just the fact that they
assunmed he was representing the PTO even though he did
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nothing to foster that msrepresentation --

MR WAY: No. That's not what we said. What
|"mtrying to do is adhere to the charges that are in
t he proposal.

Now, the charges in the proposal are that
"Hs failure to identify the nature of the conference
to Agency enployees, DOC, and his reserving the space
for the conference as a PTO enpl oyee represents a
viol ation of the above-cited regulation."”

So, his failure to identify. So, that is
part of Charge 1. That's his contact with DOC. It is
not a part of Charge 2, which reads, "You represented
the information pronoting the COFE that the conference
was co-sponsored by the U S. Departnent of Commerce
presented in cooperation with the DOC and under the
auspi ces of DOC." So, these are two different charges.

MR. ROBERTSON: However --

THE ARBI TRATOR: Ckay, okay, okay. Everybody
gets to argue this later to me. But, anyway, your
objection is to what?

MR WAY: So, intent would be relevant to
m srepresentation, but intent is not relevant as to
contact with DOC, dealing with DOC people, trying to
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reserve the roons at DOC

THE ARBI TRATOR: Ckay. So, you have objected
to a question. Wat was the question?

MR. WAY: The question was, | believe, what
was the evidence of grievant's intent when he was
dealing with the Departnent of Commerce enpl oyees?

MR. JOHNSON:. Would you like ne to restate
t he question because you --

THE ARBI TRATOR: Wait a mnute. |Is that a
fi ne enough statenent of the question?

MR JOHNSON: No. He has it all confused,
and he's confusing what | asked, and he has conti nued
in confusing the two charges.

THE ARBI TRATOR: Well, then he's been
successful in that. So, you get to ask the question
over again. So, ask the question over again, and don't
answer until -- Let's let himtry one nore tine with an
obj ection. Ckay, question.

BY MR JOHNSON

Q |s there any evidence that M. Val one
intentionally deceived the DOC personnel as to the PTO
i nvol vement in the conference?

MR. WAY: There we go.
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THE ARBI TRATOR: All right, now --

MR. WAY: Intentionally deceived DOC
per sonnel .

THE ARBI TRATOR: -- you object to the thing
because that is asking a question about intent with
regards to Charge No. 17

MR WAY: Right.

THE ARBI TRATOR: And Charge No. 1 is not
i nt ent - dependent ?

MR, WAY: Exactly.

THE ARBI TRATOR  Ckay. Objection overrul ed.

Was there any evidence presented to you that M.
Val one intentionally deceived the Departnent of
Commer ce peopl e he spoke to?

THE WTNESS: | have no idea what M. Val one
said to the Departnment of Comrerce peopl e.

The only thing | had in the record is a slip
fromthe Departnent of Commerce that had his name and

the date that he had visited and indicated that it was

PTO.

So, | can -- 1'Il answer your question. Do |
have any evidence that he intended to? | have no
evi dence.
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THE ARBI TRATOR: Ckay. Go ahead.
BY MR JOHNSON:

Q You stated, Page 3, fourth conpl ete paragraph

of your decision, "I have reason to believe that you
did this for personal gain." Do you have that?

A I n my decision?

Q Ri ght .

A Ckay.

Q Page 3, fourth conpl ete paragraph.

MR. WAY: Can you point it out to the w tness
in that docunent?

MR. JOHANSON: He has it.

MR WAY: Well, where is it in that docunent?

THE WTNESS: The fourth conpl ete paragraph
on Page 3?

MR. JOHNSON:  Your decision. Page 3; right.

THE WTNESS: |'m on Page 3.

MR WAY: Because | can't find it.

MR. JOHNSON: "1 have reason.” It begins
with "I have reason."

THE WTNESS: It's not in the fourth conplete
par agr aph.

MR. WAY: \What are the words begi nning that -
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MR. JOHNSON:. To quote it, "I have reason to
bel i eve that you have did this for private gain."

MR VAY: Well, if you can find it, we can
address it.

MR. JOHNSON: It's Page 3, fourth conplete
par agr aph of the deci sion.

THE WTNESS: Here, here it is, Page 2.
have reason to believe that you did this" --

MR. JOHNSON. Page 2? Oh, it's Page 2.

THE WTNESS: And it's one, two, three, four

MR. JOHNSON:. Instead of Page 3, it's Page 2.
THE ARBI TRATOR  This is Exhibit what?
MR. VAY: Thirty-one.
MR JOHNSON: Did you find it?
THE WTNESS: | found it.
BY MR JOHNSON:
Q My question is, what is your reason?
MR. WAY: For what?
MR JOHNSON: He said he had reason
THE W TNESS: Well --
MR JOHNSON: He said, "I have reason to
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believe that you did this for personal gain."

BY MR JOHNSON:

Q ' m aski ng what is your reason?

A The reserving of the space at the Departnent
of Conmerce would be a benefit that would go to the
organi zation that was holding this conference, which
was apparently the organi zation that M. Val one was the
presi dent of.

So, there is a benefit. The statute, as |
read 703(a), it does not necessarily have to be a
financial benefit. |1t could be anything.

Regardless -- I'"'mnot |awer -- there is a
benefit to himhaving the use of the facilities of the
Depart ment of Comrerce.

On top of that, according to the literature
that advertised this conference, there was apparently
paynent to attend sone of the sessions of this
conf erence.

Therefore, there was al so sone noney that

woul d obvi ously change hands. So, | think that there
was -- it's true, that there was private gain.
Q Were you presented with any docunented

evi dence to support that reason?
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A Yes. There were documents in the file that
actually were postings advertising the conversation,
and those were docunents. And in those docunments, it
was clear that if you signed up for certain portions of
t he conference, you owed noney.

Q Is it illegal to receive benefits from using
the facilities at the Comrerce building by a private

organi zati on?

A A private organi zation?
Q Yes.
A | f the conference was set up and procured

through a m srepresentation that it was a PTO instead
of a private corporation, then | think it could be.
| nmean, |'mnot sure exactly what woul d

happen if M. Valone cane into the Conmerce off the
street and said | have no affiliation wth the
Department of Commrerce at all, I'd |ike to tal k about
reserving the conference room and what the
arrangenments woul d have been as opposed to going in and
saying |'ma PTO enployee and 1'd i ke to reserve these
conference roonms. | think there's a --

Q Did you understand nmy question?

A | did, and I'"manswering it.
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Q Vell, it's yes or no whether or not he --

MR. WAY: He doesn't have to limt it to yes
or no. (bjection.

MR. JOHNSON:  Well, he hasn't told us whether
it'"s illegal or not. The question is

MR WAY: He said he doesn't know.

MR JOANSON: | didn't hear that.

BY MR JOHNSON:

Q | s your answer | don't know?

THE ARBI TRATOR: Yes. Pretty nuch he said he
doesn't know and why he doesn't know.

MR, JOHNSON. Ckay.

THE ARBI TRATOR: He doesn't know what woul d
have been the result if M. Valone had cone in and
clearly represented and never nentioned his PTO
enpl oyment, but that he was a citizen in off the street
and was having a function and wanting to rent the -- or
have use of the Departnment of Comrerce facilities for
this function, and he doesn't know what the Departnent
of Conmerce's response woul d have been.

MR. JOHNSON: No. That's not ny question
either. | asked was it illegal for a private
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organi zation to receive benefits fromthe conference.
THE ARBI TRATOR: All right. So, you're
aski ng hi m does he know whether or not there is sone
sort of federal statute that says no private
organi zati on can use a governnent facility if that
organi zation is going to receive a nonetary or other --
MR. JOHNSON: Correct. Right.
THE ARBI TRATOR: -- benefit?
MR. JOHNSON: Ri ght.
MR WAY: But does he know?
THE WTNESS: The answer is | don't know.
MR, JOHNSON. Ckay.
BY MR JOHNSON:
What is an agency-endorsed organi zation?
A Well, again, | don't knowif that's a term of
art or not. But --
MR. JOHNSON. It's your |anguage.
MR WAY: \ere is it?
THE WTNESS: Well, then, if it's ny
| anguage, could you tell ne where | used it?
MR. JOHNSON:. I n your decision.
THE W TNESS: Exactly where?
MR VAY: We'dlike a-- It's only fair to
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the witness that you cite where exactly it is.

THE ARBI TRATOR: Yes. You've got to tell us
where Ms. Rose put it.

MR, JOHNSON.: On Page 2, next to the last --
It's three lines fromthe bottom You know, it's kind
of difficult for us to ask you what you nean.

THE WTNESS: It doesn't seemto be too
difficult for you to ask ne what | nean.

THE ARBI TRATOR  Too what ?

THE WTNESS: It doesn't seemto be too
difficult for you, but let ne find it here.

Well, it's easy. | nean, it says right in
there. For exanple, the PTOS. That's the
organi zati on. The agency-endorsed organi zati on.
Patent and Trademark O fice Society is the answer.

BY MR, JOHNSON:

Q | asked you what is an agency-endorsed

or gani zati on.

MR. VAY: (Objection. And he answered.

THE WTNESS: It's right there.

MR. ROBERTSON. He pointed to one. | don't
know that that tells us what one is.

THE ARBI TRATOR: Well, |ook, fellas, let ne
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tell you what. The fitness center, which has a
menbership fee, but is provided space and so on and so
forth, that is an agency-endorsed organi zati on.

The credit union is an agency-endorsed
enpl oyee activity. So, | nmean, i.e., if he doesn't
know, | do, and so I'mnot at all inpressed that he
doesn't know.

He really does know, but it is alittle, you
know -- He needed a little coaching by me to remind him
that there are probably a hal f-dozen of them around
her e.

Wil e, on the other hand, the space | eased
out to the deli downstairs has nothing to do with PTQ
but has to do with the owner of the building, and it's
as a contract.

MR, JOHNSON. Thank you, sir.

THE ARBI TRATOR: Ckay. That is what you were
t hi nki ng, wasn't it?

THE W TNESS: Absolutely. Thank you

BY MR, JOHNSON:

Q Are nenbers of an agency-endorsed
organi zati on exenpted fromthe 5 CFR conflict
regul ati ons that have been cited in the proposed
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renmoval ?

A | would say they are not.

Q What is the relationship between the PTO and
t he PTOS?

A Vell, the PTOS is an agency-endorsed
or gani zat i on.

THE ARBI TRATOR Do you have a foll ow up
guestion or are you going to --

MR. JOHNSON: No. I'mgoing on to the next
guesti on.

THE ARBI TRATOR:  Ckay.

MR. JOHANSON: | don't want to bel abor this.

BY MR JOHNSON:

Q Does the PTO require prior approval by the
PTO before it can sponsor an affair?

A | didn't hear a couple of the words.

MR. WAY: Yes. Repeat it, please.
BY MR JOHNSON:

Q Does the PTOS require prior approval by the
Patent and Trademark O fice, the PTO before it can
sponsor an affair?

A Well, I would think that they do not get
prior approval to sponsor an affair such as a picnic or
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a |l ecture or whatever.

Q Are PTO nenbers required to receive prior
perm ssion of their TC director in order to participate
in a non-duty affair?

THE ARBI TRATOR: |I'msorry, but -- |
-- Please start over. Not only were you interrupted by
your co-representative, but |I'mmssing sone of --

MR, JOHNSON. Ckay.

BY MR JOHNSON:

Q Are PTO nenbers required -- PTOS nenbers, |'m
sorry -- required to receive prior permssion of their
TC director in order to participate in a non-duty or
of f-duty hour affair?

THE ARBI TRATOR: Fromtheir what director?
MR JOHNSON: TC director. Technical center
director.
THE ARBI TRATOR  Ch, all right.
THE W TNESS:  No.
BY MR JOHNSON:
Q Was the PTOS referenced in any distributed

pronotion material relevant to the conference?

A | believe not, but just |let ne check.
MR VWAY: | think Tab 12 has sone of the
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docunent s.
THE W TNESS: The answer woul d be not that
can see.
BY MR, JOHNSON:
Q Do you have any first-hand know edge of the
origin of the Internet posting of Tabs 12 and 13?
A The origin of the -- Could you repeat the
guestion again?
Q Do you have any first-hand know edge of the
origin of the Internet posting of Tabs 12 and 13?
A No.
Q s there any evidence in the record that M.
Val one was involved in any way with the Internet

posti ngs advertising the conference?

A Well, to the extent that | can see this, at
|l east the IRl -- which M. Valone is the president of,
it's ny understanding -- clearly, that organization is

menti oned on these postings.

So, if the question is, was he sonehow
connected, is there any evidence that he was connected
to these postings, the organi zation that he was
president of is clearly part of the postings that are
in Tab No. 12.
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Q What about Tab 137
A Tab 13, | don't see any reference to
-- Wait. Let me just look. Well, again, in Tab 13,
there's a reference to the Integrity Research
Institute, so there would be the sanme connection there.
Q So, there is no evidence of Val one
personal Iy, per se, involved; is that true?
A vell --
Q Vel |, we understand what you said. But is
t here any Val one per se?
MR WAY: | think that's been --
THE W TNESS: Personal invol venent?
MR JOHNSON:  Yes.
THE WTNESS: Could you further define that?
MR. VWAY: M objectionis it's been asked and
answer ed.
MR. JOHNSON. Well, | can respond to your
objection if you want ne to.

THE ARBI TRATOR: Ckay, go ahead. Wat's your

MR. JOHNSON: It's rather common that you
woul d have a hundred peopl e doing sonething and you
charge one person with it. So, comon sense woul d say,
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unl ess you know that person committed the offense, we'd
want to know. And that's what we want to know.

| s there any evidence that M. Val one, per
se, was involved in the posting of Tabs 12 and 13? The
conpany that he has may have done it maybe. Maybe it's
not his conpany. W haven't established that it was
his conpany in fact yet.

THE ARBI TRATOR: You nean that he was
presi dent of same?

MR. JOHNSON: Yes. Well, we would probably
do that, but we're not contesting that. W haven't
contested that.

THE ARBI TRATOR: See, the question is, you
know, assuming that -- And we've had testinony of one
ot her person who, at |east now, is a nenber of the
board of directors or consulting or whatever for this
organi zation, that this is an organization.

Therefore, there are other nmenbers that sone
ot her nmenber may have been responsible for putting it
out on the Internet. Do you have any evi dence
-- I"masking the witness, do you have any evi dence
that in fact it was M. Val one and not sone other non-
Patent and Trademark O fice individual who put this
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thing on the Internet?

Are there any footprints on the Internet
message or anything that |eads back to M. Val one, or
is it just included that he done it? | guess that's
the question. |Is that the question?

MR. JOHNSON:. Precisely.

THE WTNESS: | see no footprints that |ead
back to M. Val one.

THE ARBI TRATOR: And not hing that you were
told in your briefing about this case or anything?

You weren't given anything that does not
appear in the decision or the proposal itself that
woul d have refl ected on, hey, you know, this was Val one
who put this stuff on the Internet?

You don't recall any evidence being given to
you or told to you or anything?

THE WTNESS: No. | nean, clearly, what |
had was the witten record in front of ne.

THE ARBI TRATOR  Ckay. Go ahead. Don't

wait. Just plow ahead.

BY MR JOHNSON:
Q Let nme run back to one question.
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Is the majority of the nenmbers of the Patent

and Trademark O fice Society federal enployees?
A To the best of ny know edge, yes.

THE ARBI TRATOR. Is it exclusively PTO
enpl oyees?

THE WTNESS: Well, | believe that you could
probably stay in if you retired or sonething al ong
those lines. I'mnot privy to all their nenbership
criteria. | don't know the answer to that.

THE ARBI TRATOR: Are you famliar with your
athletic facility?

THE W TNESS:  Yes.

THE ARBI TRATOR: Can peopl e other than PTQ
if they pay the dues and whatnot, join?

THE W TNESS: No.

THE ARBI TRATOR: No. It's solely PTO?

THE W TNESS:  Yes.

THE ARBI TRATOR: Not even if they're
nei ghbori ng ot her federal agency enpl oyees?

THE WTNESS: No. |It's for PTO enpl oyees.

THE ARBI TRATOR Al right.

BY MR JOHNSON:

Q What neans did the Departnent of Conmerce
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take to mitigate the all eged prejudicial danage caused
by the Wb site posting?

A Wul d you repeat it agai n?

Q What neans did the Departnment of Commerce
take to mitigate the all eged prejudicial danage caused
by the Wb site postings, 12 and 13. O nmaybe it's
just 12.

A What action did the Departnent of Conmerce

t ake --
Q Yes.
A -- to mtigate --
Q Yes.
A | have no idea what you nean by the question.

THE ARBI TRATOR: Is there, either in the
proposal or the decision letter, an allegation that the
m sconduct -- | nean, | see where it says that, you
know, your m sconduct inpairs the efficiency of the
servi ce.

But is there an allegation that the
reputation of the Departnment of Comrerce and/or the
Pat ent and Trademark O fice was damaged by the conduct?

MR. ROBERTSON. There is such an all egation.

THE ARBI TRATOR: | know that the Union
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al l eged that there was such an allegation inits
di scovery papers.

MR. JOHNSON: It's in the proposed renoval, |
bel i eve.

MR. WAY: You're asking the deciding official
about the proposal, though.

MR, JOHNSON: If you |l ook on Tab 21 and | ook
at the first --

MR. WAY: Can you give the wi tness your copy
so | can follow along on Tab 21? | don't have Tab 21.
That's nmy only copy. So, since you' re doing the
cross, | think it's only fair that you give the w tness
Tab 21 so | can foll ow al ong.

THE ARBI TRATOR  What is Tab 217

MR WAY: Is there a Page 1 to that? | nean,
my Tab 21 has notice of --

MR JOHNSON:  Sorry.

MR. ROBERTSON:. They're al so not nunbered.

THE ARBI TRATOR Al right. \What are we
| ooki ng for now? Wat |ine?

MR. ROBERTSON:. The next to the |ast page.

THE ARBI TRATOR: The next to the |ast page?

MR. ROBERTSON:  Yes.
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MR, VAY: \Were?

MR. JOHNSON. First conplete paragraph. "And

m srepresentation of the Agency role was conduct which

was prejudicial to the governnent.” |s everybody with

us?

THE W TNESS: Pardon ne?
MR. JOHNSON: Has everybody found it so far?

THE WTNESS: | see the paragraph that you're

referring to.

THE ARBI TRATOR: Ckay. Do you see the second

sentence in that paragraph?

Q

MR. JOHNSON: Correct. May | continue?
THE ARBI TRATOR  Yes.
BY MR JOHNSON:

Do you understand the question, or do you

want nme to repeat the question?

A

Q
A

Q

Vell, I'd like you to repeat the question.
You'd like for ne to repeat the question?
Yes.

VWhat action or neans did the Departnent of

Commerce take to mitigate the all eged prejudicial

damage caused by the Wb site posting?

MR WAY: | woul d object on the grounds that
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it assunes facts not in evidence. It assunmes that DOC
had to do sonet hi ng.

MR, JOHNSON: Well, we just asked. You said

MR. VWAY: Oh, ny goodness.

THE ARBI TRATOR: Well, I'mnot sure, however,
that it didn't, by shearing itself of any connection
with this and cancelling the use of the auditorium
right there, is -- goes a long way toward nitigating
and --

MR. VWAY: | nean, that was a prudent nove,
but | don't think they were required to do that.

THE ARBI TRATOR Ch --

MR, JOHNSON. We didn't say it was required.

THE ARBI TRATOR: That and the fact that, you
know, the notices have to go out that, hey, the
Depart nent of Comrerce has nothing to do with this,
fellas, so we're all going to neet at the hotel

| nean, that's -- it |eads necessarily to
sonething. Let's put it another way. |'m not
i npressed with either the question or the objection.
So --

MR WAY: Let's nove on then.
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THE ARBI TRATOR: -- | woul d suggest that we
nove on.

MR. WAY: That was ny intent, so let's nove
on.

MR. JOHNSON:. Well, we only raised it because
they raised the issue.

THE ARBI TRATOR: Well, you know, you raised
the i ssue about mtigation and --

MR. JOHNSON:. Well, is there a requirenent
that you mtigate your damages --

THE ARBI TRATOR: Wl --

MR, JOHNSON. (Okay. Let's go. Let's go.
What ever .

THE ARBI TRATOR: Let ne just say, | would not
-- | amnot going to give you all the time in the world
with the Comm ssioner, so I'mgoing to do the favor to
you of telling you when there are certain things that |
amtotally uninpressed with and, therefore, we're
wasting our tinme discussing them

BY MR, JOHNSON:

Q My next question was -- and nmaybe we can

continue with that -- was there any danage to the PTQ
t he posting?
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Was there any damage to the PTO?
Ri ght .

From whi ch posting?

o » O >

Twel ve and thirteen.
THE ARBI TRATOR: The Wb site stuff. The
| nt er net posti ngs.

THE WTNESS: Well, you know, | think there's
an i ssue and a problemwhen it referenced that the
Depart ment of Comrerce is co-sponsoring or sanctioning
or whatever the conference, and the PTOis a portion of
t he Departnent of Commer ce.

BY MR, JOHNSON:

Q Vell, there are 14 agenci es of the Departnent
of Conmerce. Do you think they were prejudiced also if
they were not nentioned?

A Well, the Departnent of Conmerce is a |large
organi zation. It includes nmany enpl oyees, nany
or gani zati ons.

Q Do you think all of the agencies were
prej udi ced --

MR. WAY: (bjection; argumentative.

MR, JOHNSON:. |'m asking hima question.

Does he think that all of the agencies in the
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Depart ment of Comrerce were prejudi ced about these
posti ngs.

THE WTNESS: Well, you asked ne about the
PTO.

MR, JOHNSON:. Well, | asked you first about
the PTO, and now |I' m aski ng you about the other

agenci es, because the PTOis only one agency in there.

W can make that argunent in a briefing
point, too, but I would Iike to have an answer to that
if you don't m nd.

THE ARBI TRATOR: Ckay. |If you have an
answer, give it.

THE WTNESS: | don't think that the other
portions of the organization, NOAA, Census, and so on
woul d be prejudiced by the posting. The departnent and
its affiliation with the PTO

THE ARBI TRATOR: That's what you feel would
be prejudiced in sonme way or another?

THE W TNESS: Yes.

MR. JOHNSON. Wiy |'m pausing is because ny
Iine of questioning, based upon your sentinent, has
changed because | had -- I'lIl just ask this question.
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BY MR JOHNSON:
Do the PTO, DOC, and PTOS have Wb sites?
A Yes.

MR, JOHNSON: |'mcutting things down.

THE ARBI TRATOR: Ckay. Well, while you're
knocking things off the list, let me ask hima
guesti on.

Does the PTO ever sponsor inventors' fairs or
anything in high schools or public schools to foster
scientific thought by students and the prospects of
i nvention?

THE W TNESS: W have had, in the past from
time to time, exhibits where inventors would conme in
and set up booths and so on and so forth.

THE ARBI TRATOR  \Were inventors woul d?

THE WTNESS: Yes. The people that had
received patents during that year and so on. W have -
- Actually, nenbers of the Patent and Trademark Office
Soci ety have gone to schools and been judges in science
fairs. So, if that's what you nean.

In terns of sponsoring, | don't know if --
Certainly, folks at the PTO have been party to science
fairs and so on.
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THE ARBI TRATOR: But, | nean, as part of your
mandat e from Congress, is there an educati onal nandate
to educate the public and encourage innovation and
i nvention, so on and so forth, with the general public?

THE WTNESS: | wouldn't say that we have a
mandate to do it out of our funds, a portion of our
f unds.

There's an organi zation in Akron, Ohio, which
is the National Inventors Hall of Fane, and they do a
| ot of this education, and they'l|l ask for maybe our
assistance and they' Il set up an exhibit or a sem nar
or sonething like that.

But we normally do it in conjunction with --
The ones | know of, we've done in conjunction with that
or gani zat i on.

THE ARBI TRATOR: Any ot her organi zations
besi des the Inventors Hall of Fane?

THE WTNESS: Not that |I'm aware of that
woul d reach out to, you know, kind of the grassroots
inventors in terns of exhibits and so on. W sponsor
an i ndependent inventors conference where we give
i nformati on.

THE ARBI TRATOR. A what?
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THE WTNESS: W sponsor an i ndependent
inventors conference, again with the National Inventors
Hal | of Fame, where we actually give | ectures and
semnars to inventors on how to go through the process
and apply for a patent and so on and so forth.

THE ARBI TRATOR: Ch, okay. |Is that around
the country, or just one |ocation?

THE WTNESS: Well, we do it normally
annual ly, and we pick a different spot. W just had
one in Vernont this sunmer.

THE ARBI TRATOR: Let's go off the record
whi | e he searches here.

MR. JOHNSON: |' m ready.

THE ARBI TRATOR: No. | want to go off the
record.

MR, JOHNSON. Ch, okay.

(Wher eupon, a brief discussion was held off
the record.)

BY MR JOHNSON

Q Did the PTO, DOC, or PTCS use their Wb site
to correct the incorrect posting in Tabs 12 and 137
A Did the PTO or DQOC?
THE ARBI TRATOR  Yes. Either one.
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MR JOHNSON: O PTOS. Anyone.

THE WTNESS: Not that |'m aware of; no.

BY MR JOHNSON

Q Did you investigate or nmake inquiries of the
origin of the Internet posting of Tabs 12 and 13?

A What | -- No. Wiat | did was | ook at the
witten record when the folder was submtted to ne.

THE ARBI TRATOR:  You just assuned that M.
Val one had done it?

THE WTNESS: Well, | assunmed that this
organi zation -- You asked nme earlier did | know whet her
he did it or sonmeone in his organization.

THE ARBI TRATOR: But did you just assune at
the time he did it?

THE WTNESS: Well, | assunmed that he was
sonehow affiliated. He may not have been the person
who pushed the button that made it go, but he was
affiliated.

BY MR JOHNSON

Q What particular type of energy-producing
technol ogy that was referenced in the Internet posting
woul d reasonably give a reasonabl e person the
i npression that the PTO was endorsing it?
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A Vell, | think the posting actually says that
it's in co-sponsorship with the Departnent of Commerce,
and the PTOis a portion of the Departnent of Commerce.

Q But how many particul ar types of energy-
pr oduci ng?

A Par don ne?

Q The question was what particular type of
ener gy- produci ng technol ogy could it be consuned -- or
assunmed that the PTO was endor si ng.

A It has nothing to do with the particular type
of technol ogy. The posting actually said, you know,
co-sponsored by the Departnent of Commerce. And the
PTO is a part of the Departnment of Conmerce.

Q Am | confusing everybody?

THE ARBI TRATOR: No, you're not, but the
docunents -- You know, what went out on the Internet
pretty well speaks for itself, and you can argue to mne
that nobody in their right mnd could draw the
conclusion that there was a sponsorship of this
particul ar source of energy, this theory, and therefore
it was a groundl ess thing, but I mght add that that
woul d be one of your weakest argunents.

So, | wouldn't dwell on this one nuch nore
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ei ther because, you know, it speaks for itself.

MR, JOHNSON:. Well, what | was trying to get
at is that there was a nunber of energy-producing
technol ogies, and it was just a conference. It was an
expl orat ory thing. There are a nunber of
technol ogi es that are being available to the public and
the IR, nor was M. Val one endorsing any particul ar
one.

It's like going to an autonobile conference -
- an autonobile show. Here's a |ot of autonobiles, but
t he sponsor's not maki ng any.

THE ARBI TRATOR: | agree with that. They're
all alittle bit off the -- out of the main stream
don't know that there's anything wong with that.

That's sonething to be argued about in your
brief, not wwth a witness. And, see, you're verging on
arguing with himabout that. Not that that is
al together wong, but it is --

MR JOHANSON: Ckay. I'mwth you. I'mwth
you.

THE ARBI TRATOR: |I'mgoing to draw nmy own
concl usi ons.

MR JOHNSON: Right.
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THE ARBI TRATOR: | suppose | don't want them
to be tainted by his.
MR. JOHANSON: Go ahead?

THE ARBI TRATOR: Go ahead; sure.

BY MR JOHNSON:
Q Does the granting of a U S. patent nean or
infer that the PTO or the DOC endorse the patented
i nvention?
A The PTO doesn't endorse inventions. There's
a presunption of validity of a patent once it's issued
by the United States Patent and Trademark O fi ce.
Q | think you answered it when you said they
didn't endorse it.
Have either the PTO or the PTCS hosted a
trademark registration exhibit at the Hoover Buil di ng?
A A tradenmark?
Q Exhi bi t.

A Exhi bi t?

Q Yes.
A | don't know. | nean, |I'mthe patent guy.
They may have. | just don't know.

Q Wel |, has the PTO hosted a patent
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regi stration? Have the Patent and Trademark O fice and
the Patent and Trademark O fice Society hosted a patent
regi stration exhibit at the Hoover Buil di ng?

A Do you nean together, the PTO and the PTOS?

Q Vell, either one, or jointly.

A Are you saying either one or jointly or --
Q Yes.

A Jointly?

Q Yes.

A The USPTO, not the PTGCS, the USPTO, in
conjunction with the Departnent of Commerce held an
exhibit in the Hoover Building three or four years ago.

Q That was for patents only?

A It was for honel and security technol ogy that
was patented; yes.

THE ARBI TRATOR. Honel and technol ogy that was

THE WTNESS: That was patented technol ogy.
In other words, patent hol ders or patentees.

There were an exhibit in the Hoover Buil ding
| obby with nmaybe six or eight inventors who had
patents, and the thene of the conference was honel and
security patents, inventions that hel ped honel and
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security.

THE ARBI TRATOR: And what was the purpose of
t hat ?

THE W TNESS: That was to highlight or
denonstrate the U S. technology in terns of noving
forward and finding ways to hel p make the country
safer.

THE ARBI TRATOR: Well, was it trying to
encour age ot her people to think about other technol ogy
and their own patentable ideas, or was it just to
satisfy the curiosity of the people strolling past al
t he nmuseuns and whatnot on the Mall that would find it
i nteresting?

THE WTNESS: No. | think it was to showase
advancenments in technology that had to do with stopping
terrori smand securing honel and.

For exanple, there was an exhibit of a new
ai rport |luggage screeni ng device that someone had cone
up with and so on and so forth.

THE ARBI TRATOR: Devices for detecting
expl osi ve vapors and things of that nature --

THE W TNESS: Exactly.

THE ARBI TRATOR: -- and different resolutions

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



132

in X-rays and so on and so forth?

THE ARBI TRATOR: Yes. But the question is,
had the PTO and the Departnment of Comrerce ever co-
hosted anything in that exhibit area, and the answer
is, yes, | recall one about three to four -- it would
have been three years ago right after 9/11.

BY MR JOHNSON

Q Was the PTOS involved in any manner?

A Not that | know of; no.

Q Was there one that PTCS was involved in
dealing with trademarks?

A | answered that. | don't know of any
trademar k group

THE ARBI TRATOR: Right here in this building,
PTO in conjunction actually with the Inventors Hall of
Fanme maintains a small nuseum or exhibit space with
regards to patents prinmarily.

THE W TNESS: Right.

THE ARBI TRATOR Al though, | believe | saw a
Coca-Col a trademark, so it may al so be trademarks. |
don't know. But there are occasions when, with an
out si de group, you do coll aborate for purposes of
educational or other dissem nation of information about
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pat ents and trademar ks?

THE WTNESS: Yes. And like | said before,
the National |Inventors Hall of Fane is one of the
organi zati ons that we deal wth.

THE ARBI TRATOR: And | take it the honel and
security exhibit was nore a dissem nation of
informati on generally about Anerican technol ogy to nake
us all safer than it was about how to go out and get a
pat ent or anyt hi ng?

THE W TNESS: Exactly.

BY MR JOHNSON

Q Do you know a Ri chard Fisher?

A | know a Richard Fisher that used to work in
t he PTO

Q Do you know where he is now? Oh, he used to
work in the PTO you said?

A Right. He's retired.

Q When did he | eave?

A Oh, I"'mnot quite sure, but I'd say two to
t hree years ago.

Q What was his position when he |eft?

A He was a group director, an exam ni ng group
director.
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Q WAs he under your supervision?
A He was in the chain through the deputy

conmi ssioner. He reported to a deputy comm ssioner.

Q He was under you in the chain?
A Yes.
Q How | ong was M. Fisher a director?

THE ARBI TRATOR  \What was he -- He was a
director of --
MR. JOHNSON. Ckay.
BY MR JOHNSON:
What was he a director of?
A He was a director in Technol ogy Center 1700,
whi ch is chem cal engi neering.
Q As a director, did M. Fisher have authority
to render decisions on proposed disciplinary actions
i nvol vi ng suspensions for |ess than 15 days for patent

exan ners?

MR. WAY: | woul d object on rel evance unl ess
he can --

MR JOHNSON: Well, we'll get to it.

THE ARBI TRATOR: Well, now, objection
overrul ed.

MR WAY: Sir, this is really expanding. You
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wanted to keep this nmoving in the right direction, but

THE ARBI TRATOR: Well, | do, but you're --
Bet ween his slow tal king and your objections -- I'I1
cut himoff, you know, if this isn't going anywhere.

Go ahead.

The question was, you know, did he have
authority to inpose discipline of |ess than 15 days --
that is, the 14 days or |ess discipline?

THE WTNESS: Yes. | believe he did.

THE ARBI TRATOR:  Ckay.

BY MR, JOHNSON:

Q And t hat expanded to conflict of interest
matters?

A Yes. | assune so.

Q Do you know whet her M. Fisher exercised such
authority relative to conflict of interest matters
bet ween 1992 and 20007

A No. | don't know whether he did or not.

Q If a director under you supervision suspended
a patent enployee for multiple incidents of conflict of
interest violations, would the Agency nmaintain a record
of those actions?
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A Suspensi ons?
Yes.
A Yes. | woul d assune that there would be an

enpl oyee relations file kept.

Q Has t he Agency ever applied 5 CFR 2635. 702(a)
and (b) as a basis for disciplinary action against a
pat ent exam ner before?

A | don't know the answer to that question. |
don't know.

Q Do you know a one Cerald Col dberg?

A | know a Cerald CGol dberg; yes. Again, a
former -- a retiree of the PTQO
Q Is he a director al so?

A He was a director before he left the PTO
Q Was he enpl oyed at the PTO before March 9,
19997
Bef ore March of 1999?
Yes.
Yes.
Did he occupy a position of a director?
Yes.

You were al so his above-superior?

> o0 » O » O >

Yes.
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Q I n maki ng your decision to renmove M. Val one,
did you consi der any evidence other than that in the
proposed renoval file?

A No. | mainly relied on the proposed renoval
file, the PR file.

Q Were you briefed by anyone on the contents of
t he proposed renoval ?

A | may have had a briefing by soneone in the
enpl oyee rel ati ons area.

Q Do you recall who that enpl oyee was?

A | believe it was Sydney Rose.

Q Do you have any first-hand know edge of the
content of the conversation between Margaret House and
the grievant?

A Fi rst-hand know edge?

Q Yes.

A No. | wasn't there. | only see what was in
t he record.

Q Do you know of anyone other than Ms. House
and the grievant who may have had first-hand know edge
of the conversation between Ms. House and the grievant?

A No.

Q | ask the same question relative to M.
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Hol | away.

A Ms. Hol | away?

Q Yes. O do you want ne to go back and ask
you in its entirety?

A The answer is no.

Q Did the grievant informor tell you directly
of the contents of the conversation with Ms. House and
Ms. Hol | away?

A No. |'ve never had a chance to talk to the -

Q So, the only informati on we can say that you
know i s what was relayed to you in the file?
A Ri ght .
THE ARBI TRATOR: House and Hol | away, those
are the two people over at Conmerce?
MR JOHNSON:. Correct.
THE ARBI TRATOR  And who el se?
MR JOHNSON: Just those two.
THE ARBI TRATOR:  Ckay.
BY MR, JOHNSON:
Q And, al so, you were not informed about
anyt hi ng between House and Hol | away, were you?
A | nf ormed of anyt hi ng?
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Q O any conversation between House and
Hol l away. | just said there were three people there.
There's M. Val one-Ms. House, M. Val one-Ms. Holl away,
and we assune there was conversati on between M.
Hol | away and Ms. House.

A Ri ght.

Q Were you informed of that conversation?

A There may have been sonething in the file
about an e-mail. | don't recall it. | would have to
| ook through the file. But it would have been in
witing in the file, not person -- | wasn't there or
anything. | never talked to them

Q Are you famliar with the Departnent of
Commerce procedures for reserving facilities at the
Hoover Buil di ng?

A Only after having read this file. But
apparently there are sone forns. You go to a certain
of fice and then request forns and submit those fornmns.
That's the extent of ny know edge.

Q So, would you tell us just very briefly what
i s your understandi ng of these things, since you say
you reviewed them that would be the requirenent for a
private organization to obtain facilities at the
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Her bert Hoover Buil di ng?

A Well, | would assunme that the private
organi zati on would have to fill out a form and |
believe there are forns that were referred to in the
record for reserving the facilities.

Q Were the forns in the record, 410, 411, 411A
-- Let me withdraw that.

THE ARBI TRATOR: | will rem nd the Agency, |
have requested copies of those forns. Do you renenber?

MR, VWAY: Kkay.

THE ARBI TRATOR: You don't renenber?

MR VWAY: No. But I'Il --

THE ARBI TRATOR: Ckay. | asked -- | believe
| did. If I didn't, yes. W discussed them They're
referenced by Ms. -- well, one of the w tnesses.

| f not |labeled, they're identified in the
statenents of House or Hollaway or sonmeone. The
information that's in here references being the
necessary reservation forns.

MR. WAY: There weren't any in the record.

THE ARBI TRATOR | know.

MR. WAY: So, we may be able to get you what
their existing forms, if any, are.
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THE ARBI TRATOR  Yes. That's what | asked
for.

MR WAY: | nean, there's no guarantee --

THE ARBI TRATOR: They're a governnment form of
sone sort.

MR WAY: Okay. | can followup on it.

THE ARBI TRATOR And | want to see, because,
as you know, you've got sone problens here,
evi denti ary.

MR VAY: In terns of what?

THE ARBI TRATOR: Well, let's put it this way.

Due process is nore the problem ['Il raise it later.
Let's nove on with the question.

But do nmake a note. | do want to see what it
was that M. Valone was provided and, if | recall
testinony, was told to go fetch the necessary
information and stuff for.

MR VWAY: Wio was telling himto go fetch
what ?

THE ARBI TRATOR. | believe -- Wll, I'll have
to go back to it, but those forms canme up. They were
the fornms that were necessary to get --

MR. VWAY: | renenber the forns.

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



142

THE ARBI TRATOR: -- a reservation, and you
filled it out and it called for certain information.

And | wanted to see what information it was calling

for.
MR. WAY: (Ckay. W can get you the forns.
THE ARBI TRATOR: And he was given those forns
if I recall correctly. | thought that he was given
those forms. Oherwise, | don't know why they canme up

Ms. House or Ms. Hol |l away - -

MR VAY: Al right. | wll --

THE ARBI TRATOR: -- one or the other, gave
hi m t hose forns.

MR VAY: | will follow up on the forns that
you m ght be tal ki ng about.

THE ARBI TRATOR: So, | understand that they
don't have the forns that he actually filled out, if he
filled any out. | don't know. But my question was,
well, what did those forms ask for. So, I'd like to
see that because --

MR VWAY: Al right. | will track down the
forms that you mght be referring to. W mght be able
to find what the current forns are maybe, but | don't
know what they were at the tinme because | don't see
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that in the record.
THE ARBI TRATOR: Yes. This is five years

ago. Oh, you don't renenber these forns?

MR. VAY: No, no. | don't see themin the
record.

THE ARBI TRATOR: No, no, they're not.

MR WAY: Right.

THE ARBI TRATOR: That was ny probl em
They' re not.

MR. WAY: Exactly. So, that's what |'m
telling youis I'll track down what they -- Watever
the nunbers are, I'll track down what | can for you

But |I'm not maki ng any guarantees that they are the
sane as what existed in '99.

THE ARBI TRATOR: Well, all right.

MR, WAY: | nean, that's the only reasonabl e
thing;, right?

THE ARBI TRATOR: W'I| get a statenent back
or call her on the tel ephone and get Ms. House or M.
Hol | away to say, well, we changed the fornms but it's

the sane information, or we changed the formand we now

ask different information. W'IIl find out. But | want
to see what he was -- what M. Val one was asked.
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MR. WAY: (Okay. Wth respect to Ms. House
and Ms. Hol |l anay, we're not going to be able to cal
t hem because, as we stated --

THE ARBI TRATOR: Oh, they're the people who
aren't --

MR. WAY: -- they're not avail abl e.

THE ARBI TRATOR: That's right. They're not
avai l able. And so who was it that testified? You had
sonebody - -

MR WAY: M. Teti.

THE ARBI TRATOR: Oh, that's right, her. And
she was the one that we asked sone questions about the
forms. And | asked that a blank form be produced. So,
| just want to remind you | want to see a blank form

Ckay, proceed.

BY MR, JOHNSON:

Q Based on your know edge now, since you've
received the procedures, did the grievant follow the
proper procedures in obtaining the facilities at the
Her bert Hoover Building for a private organization?

A He didn't go through with it. | nean, they
didn't have the -- They didn't hold the function, so he
didn't -- | nean --
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Q No. M question is, did they go through the
proper procedure?

A The extent of nmy know edge is that he visited
t he Herbert Hoover Building. He was shown the
facilities, and | believe he was given fornms to fill
out in the event that they were going to reserve the
building. That's the extent of ny know edge of what
happened.

Q So, you cannot say whether or not he foll owed
t he proper procedures or not to obtain the contract?

A If you're asking ne whether he filled out the
forns and turned themin and so on, | don't know.

Q Did the PTO ever submt any docunment to the
Department of Comrerce on behalf of the grievant for
reservations at the Commerce buil di ng?

A No, not that | know of.

Q Did the Agency ever receive any request from
the grievant to submt docunments on behalf of IRl or
anybody el se for reservations at the Departnent of
Commer ce bui l di ng?

A Not that | know of.

Q Has the Patent and Trademark Office provided
enpl oyees notice of the procedures for requests in
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reserving facilities at the Hoover Buil di ng?

A Not to ny know edge.

Q Did the Departnent of Commerce followits own
procedures relative to the grievance inquiry for use of
t he Hoover Building facility?

A | don't know.

Q Do you have any first-hand know edge that the
grievant was nade aware of these procedures at any tinme
prior to his renoval ?

THE ARBI TRATOR: \What? Made aware of --

MR, JOHNSON:. O the Commerce Depart nment
procedures for obtaining facilities at the Hoover
Bui | di ng.

THE WTNESS: Well, | assume when he went
down there and inquired about reserving the facility,
they told himwhat he had to do.

MR JOHNSON: Oh. So, then, there was a
guestion of prior to his renoval fromthe PTO

THE WTNESS: Well, that woul d have been
prior to his renoval.

BY MR JOHNSON:

Q How about prior to his entry down there?
Prior to March 9th, 1999. How about that?
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A I n other words, did he know what the
procedures were?

Q Do you have any first-hand know edge that the
gri evant was aware of the procedures on March 9th, 1999
for obtaining facilities at the Hoover Buil ding?

A | don't have any first-hand know edge.

THE ARBI TRATOR Do you nean on the day he
went there?

MR JOHNSON:  Yes.

THE ARBI TRATOR: And do you nean did he have
knowl edge before he got there, or did he get know edge
whil e he was there?

MR. JOHNSON:. Well, ny question was, did he
have know edge when he went there. But we know that he

THE ARBI TRATOR: Well, anyway, he doesn't
know whet her he had any know edge --

MR. JOHNSON: Right.

THE ARBI TRATOR: -- as of or after that date,

BY MR JOHNSON:
Q And you' re saying you don't know whet her he
had any know edge prior to that or was nade aware of it
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bef or e?

A | don't know

Q D d you know whet her Ms. House and Ms.
Hol | away worked in the same unit at the Departnent of
Conmer ce?

A Well, | assunme that they were sonehow
affiliated with the office that dealt with the
adm nistrative facilities -- admnistration and
facilities.

Q Do you know whet her Ms. House and Ms.
Hol | away had authority to arrange or approve the use of

t he Hoover Building facilities for non-Conmerce

entities?

A Well, | assume that they were involved in the
process. | don't know who had the final approval.

Q Is it your understanding that on at |east one

occasion the grievant stated to either Ms. House or M.
Hol | away that he was inquiring about the use of the
Hoover facilities for a private function?

A | don't know what he said to them | wasn't
t here.

Q Did you understand that on at |east one
occasion the grievant stated to either Ms. House or M.
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Hol | away that he was requiring -- he was inquiring
about the use of the Hoover facilities for a private
function?

MR. VWAY: And |'m objecting for the record.
He asked the sane question. The wi tness has answer ed.

THE ARBI TRATOR: Overruled. Go ahead. |It's
faster to hear himsay it again or whatever variation
onit thisis. But go ahead, do your thing.

BY MR JOHNSON:

Q WI1l you look at the proposed renoval ?

A Proposed renoval ; okay.

Q The third paragraph.

A kay. The question is what?

Q s it your understanding that on at |east one

occasion the grievant stated to either Ms. House or M.
Hol | away that he was inquiring about the use of the
Hoover facilities for a private function?

A That's what is contained in the proposed

removal .  That was from Ms. Focarino. That wasn't from
ne.
Q Is that from Ms. Focarino, or is that from
Ms. Teti?
A Wel |, the proposed renoval is from M.
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Focarino, this docunment that you just read from
Q Where did Ms. Focarino get that infornmation?
A | don't know.

THE ARBI TRATOR: Just a second. I'ma little
conf used.

Comm ssioner, is your testinony that you did
know when M. Val one went to the Departnent of
Comrerce, the people he dealt with there from
adm nistration and facility managenent or whatever,
that he advised themthat this was for a private
function?

THE WTNESS: | don't know what he advi sed
themof, to be honest with you. | nmean, | don't know.

THE ARBI TRATOR: Al right. And what is it
that Ms. Focarino has -- you said told you?

THE WTNESS: No. She didn't tell ne
anything. 1In the proposed renoval letter of May 7th,
on Page 1, if you go to the third paragraph, within the
letter it says, "You spoke to Margaret House, support
services staff, and asked her about the procedures for
reserving conference space for a private function."
assunme that's what you're asking nme about. But that's
in her letter to M. Val one.
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THE ARBI TRATOR: Al right.
BY MR JOHNSON:
Did you accept that as a fact or --

Well, there seens to be sonme conflict here.

| nmean, what | saw was the fact that, if you | ook at

the slips

that the personnel at the Departnent of

Commerce filled out, it clearly indicated it was PTO

THE ARBI TRATOR: That's charged to?

THE WTNESS: The slips; yes.

THE ARBI TRATOR: \What ever "charged to" neant.
THE WTNESS: Right.

MR VAY: Well, | think we're getting

confused here. Charge 2 is regarding Web posti ngs.

it to the

THE ARBI TRATOR: No, no, no, no, no. The --
MR. WAY: Oh, charged to as in --

THE ARBI TRATOR: As cost.

MR VWAY: Okay. Al right.

THE ARBI TRATOR: Yes. As in, you know, stick
PTO sort of charge versus --

THE WTNESS: Right.

THE ARBI TRATOR: But cost type of charge.

BY MR JOHNSON:

Do you find Ms. Focarino an honest person?
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A Absol utel y.

Q |s there any portion or section of the
procedures for obtaining the Hoover Buil ding that
require nmultiple statenents of the requester's intended
use of the facilities?

A Mul tiple statenents --

Q O the intended use of the facility; yes.

A | don't know what informati on woul d be
required in ternms of filling out these forns. | just -
- | don't know. | haven't seen the forns. |''ve never

seen the forns.

Q Vll, with respect to the statenent in the
proposed renoval from Ms. Focarino, "Your failure to
identify the nature of the agency enpl oyee in reserving
t he space for the conference as a PTO enpl oyee
represents a violation of the above-cited regulation.”

THE ARBI TRATOR: Now, we're talking about
whi ch, about the proposal or the decision?

MR. JOHNSON: Right, the proposal. The
pr oposal .

THE ARBI TRATOR: And that | anguage is found
wher e?

MR. JOHNSON. Page 3, | guess, Line 15.
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MR. WAY: \What was the | anguage agai n?

MR. JOHNSON: The | anguage was, quote, "Your
failure to identify the nature of the conference to the
Agency enpl oyees and your reserving the space for the
conference as a PTO enpl oyee represents a viol ation of
t he above-cited regulation.™

MR. WAY: (kay. And did you have a question?

MR. JOHANSON:  Well, | asked him how did the
alleged failure to identify the conference violate the
regul ati on.

THE ARBI TRATOR: That's not what |
understood. | understand your question being how many
times did he have to --

MR JOHNSON: Well, that was the first
guestion, and he said he didn't know.

THE ARBI TRATOR: OCh, yes, that's right. So,
what's the second question?

MR JOHNSON: How did it violate the
regul ation. He said he didn't know how many tinmes he
was supposed to identify, and then | asked, well, how
did it violate the regul ation.

MR WAY: Well, it seens to be self-evident.

It says, "Your failure is a violation of the
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regulations.” So, are you trying to say which -- is it
(a) or (b) or --

MR. ROBERTSON:. We're trying to get himto
reconcile the statenent on the first page that says --

MR VWAY: Wait. M. Johnson is taking the
wi tness. Both of you can't --

MR, ROBERTSON: |'m not --

MR, WAY: | think you' ve already approved
that there's only one --

MR. JOHNSON:. Look. You're holding up the
progr ess.

THE ARBI TRATOR: That's all right.

MR. WAY: You're doi ng enough yoursel f.

THE ARBI TRATOR: That's all right. Go ahead,
M. Johnson, and let's try to nove on and go faster.

MR, JOHNSON: Well, we're trying to establish
a statenment to reconcile between a private function and
the failure to identify.

THE ARBI TRATOR: But, see, the nmeno says --
Comm ssi oner, the nmeno says, you know, you went in
there and you told this lady it was for a private
function.

Then over here, it says sonething about you
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failed to identify the nature, i.e., private function
But, yet, you know, on the face of the first page, it
says you did tell themit was a private function

Now, |, of course, asked the question, you
know, what does she nmean, "the nature of the function,"
| believe when she testified, whether he neant about
cold fusion or about a private function or what, and |
don't renenber her answer. |1'd have to go back and
| ook at the thing. But --

MR VWAY: Well, if | can just clarify on your
poi nt - -

MR ROBERTSON. No. You don't understand.

THE WTNESS: Well, no. But there was
sonet hing that was stated by the arbitrator --

THE ARBI TRATOR | don't understand?

MR ROBERTSON: No. | said he's not
testifying.

MR. WAY: No, no. Because you stated it was
inthe first page. Well, the first page only talks
about identifying the private function to Ms. House,
but it doesn't say anything about identifying for M.
Hol | away. You know, that was al ways the
Agency's theory is that the private nature wasn't
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identified to Ms. Hollaway. Renenber? You said --

THE ARBI TRATOR: Well, wait a mnute. \Which
one did he -- Wiich one is the underling of which one?

MR. VWAY: | don't know who was the underling,
but the first person was called on the phone. That was
Ms. House. And apparently that's what the proposal
says, that the grievant identified the private nature
of the function to Ms. house.

But then Ms. House said, no, you have to talk
to Ms. Hollaway. So, grievant went |ater that
afternoon and talked to Ms. Hollaway. And our theory
of the case is grievant never identified the nature of
the function to Ms. Hol |l anay.

THE ARBI TRATOR: Ch, | see. kay.

MR. VWAY: And the proposal doesn't contradict
t hat .

MR. JOHNSON:. And ny question was --

MR WAY: Well, hold on.

THE ARBI TRATOR: | had sinply by the
conference to agency enpl oyees, and | wote down here
fromher testinony, "Ms. Focarino neant PTO and DCC
enpl oyees. "

"PTO and DOC enpl oyees” when | sai d what
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agency enpl oyees are you tal king about. Now, that's
what | wote down.

But, anyway, we have a transcript and that's
why we have court reporters, and so if it is really
relevant, and it may be, we'll -- And it probably is.
But that's just ny notations.

Here, let's see. Ckay. |'ve witten down
here, "Your failure" -- and | wote a note -- "he told
Ms. House to identify the nature"

-- and then | have "cold fusion" -- "of the conference
to Agency enpl oyees. And Ms. Focarino neant PTO and
DOC enpl oyees. "

Now, that's what | noted down. | don't know
whet her that clarifies nmuch of anything, but --

MR. JOHNSON: Ckay. What | was driving at
with the first question was how many tines did you have
totell then? | think we will show in our argunent and
our presentation that Ms. House and Ms. Hol | away were
in the sane unit.

Now, the question was, if they're in the sane
unit and work together, have the sane authority, how
many tinmes nmust you tell then? And he says he didn't
know.
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BY MR JOHNSON:

Q Am | correct?

MR VWAY: Well, let the record speak for
itself.

MR. JOHNSON:. No. |'m asking him

THE ARBI TRATOR: No. The record speaks for
itself.

MR, JOHNSON. Ckay.

THE ARBI TRATOR: He went in, and evidently
the record says the first person he talked to was M.
House, and he told Ms. House it was for a private
function.

And she said, oh, private function, go see
Ms. Hollaway. He went to see Ms. Hol |l away, and Ms.
Hol | away said, do you want to have a function there,
private or otherwi se, and fill out these forns.

MR JOHNSON:. Correct.

THE ARBI TRATOR: And there we are. The
question is, does the Comm ssioner have any idea how
many tinmes he has to say to Departnent of Comrerce
enpl oyees, to everyone he runs into or just once, that
it's a private function? And so that's the question.
And, you know, | don't know. But he doesn't know.
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MR. VWAY: Right.

THE ARBI TRATOR: So, okay, the answer is you
don't know --

THE WTNESS: R ght.

THE ARBI TRATOR: -- how many times he woul d
have to?

MR. ROBERTSON:. Well, the question that
actually stirred this up was we were asking to
reconcile the indication on the first page with the
statenent on the third page.

THE ARBI TRATOR: OCh, yes. But you've done a
good job of that, so let's quit. Let's go on.

MR, JOHNSON. Ckay.

THE ARBI TRATOR:  You know, | see the point.

THE WTNESS: 1'd like to -- Could I respond
to that?

THE ARBI TRATOR:  Sure.

THE WTNESS: Thank you. | nean, |'ve read
this now, and | think it refreshed ny nenory.

And | think when |I read this, the
understanding that | had is he nade a contact to the
first person, which was Ms. House. He may have said
this is for a private function. She actually said, we
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don't normally do private functions.

When he went back the second tinme, he never
said private function because he felt maybe they
weren't going to give it to ne as a private, and
therefore the indication that it's PTO

THE ARBI TRATOR  Ckay.

THE WTNESS: That's what's in the proposed -
- That's the way | read the paragraph in the proposed
removal , and that's the way | understood Ms. Focarino's
letter.

THE ARBI TRATOR: And your actual decision
letter, do you know whether or not that gets clarified?

THE WTNESS: | don't think it really
menti oned that particular issue.

BY MR JOHNSON

Q In response to that, any evidence for that
interpretation?

A Any evidence? No. That was ny
interpretation of her letter.

Q Any evidence for that?

A Only that in the Hollaway receipt slip, she
entered "PTO' as the contact, or, you know, that little
formthat she filled out. She didn't put "private
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function.” She put "PTQ "

THE ARBI TRATOR: \Wen you tal k about "her
letter,” you're tal king about Ms. -- the woman who
testified --

MR WAY: No. | think he's referring to the
reservation slips by Ms. Hollaway attached to her e-
mail, and that is at -- | mean, I'll showit to the
Comm ssioner to nake sure that that's what it is.

Referring to -- Is that Tab 20? It's an e-
mail from T Telita Hollaway to Catherine Teti, and
there's an RSVP reservation slip?

THE WTNESS: Right. It says, "charged to
PTO." It doesn't say --

THE ARBI TRATOR: Ckay. And that's the only
thing versus a recitation in witing by anyone, M.
Hol | away and Ms. House or Ms. Teti, about what
occurred?

THE WTNESS: Well, there is an e-mail from
Catherine Teti to Hollaway, and it said that M. Val one
stated that he worked for the PTO and would like to
have a special event there. | nean, this is in her e-
mai | .

THE ARBI TRATOR: Well, now, Ms. Teti never --
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THE WTNESS: It's to -- Excuse ne. | got it
reversed. It was fromHollaway to Teti. | m sspoke.

THE ARBI TRATOR: OCh, okay. Because | don't
think Teti ever spoke to him

THE WTNESS: Right. And Hollaway was the
person that he went to --

THE ARBI TRATOR  The second.

THE WTNESS: -- second.

THE ARBI TRATOR: Well, sent by Ms. House to
Ms. Hol | away?

THE WTNESS: R ght. Apparently, in her
m nd, he cane as a -- You know, it says he worked for
the PTO M. Valone stated he worked for the PTO, it
says right here.

THE ARBI TRATOR: Let's go off the record.

(Wher eupon, a brief discussion was held off
the record.)

BY MR JOHNSON:

Q What |evel of authority is required for a PTO
enpl oyee to reserve the Herbert Hoover facilities on
behal f of the PTO?

A Well, that would cone through our
adm ni strative services area if, in fact, we ever did
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Q Yes.

A | would say fromthe office of the director
of general services in the PTO

Q So, a patent exam ner can't just wal k over
there and say, | work with the Patent Ofice, | want
this facility, and get it?

A On behal f of the PTO?
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Q Yes.

A | s that what you neant?

Q Ri ght .

A On behal f of the PTO?

Q Yes.

A Well, | nmean, | was thinking we would contact

soneone at the PTO first rather than just go over on
your own. There would be no reason to reserve it on
behal f of the PTO unl ess there was sone PTO function
that was going to occur there.

Q Wel |, suppose they just wal k over as an
exam ner and say, | want to reserve this for a privat
function, | work for the PTO?

A Well, that's not what you asked ne.

Q Well, | retract the question and ask you
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t hat .
MR. WAY: Can you restate the question?
BY MR JOHNSON
Q As a patent exam ner, can | wal k over to the
Depart ment of Comrerce and say |'ma PTO patent
exam ner, | want to reserve the auditoriumor a
buil ding or other facilities?

MR. WAY: That speaks for itself. Anyone can
wal k over and do anything they want.

THE WTNESS: | guess you could walk in and
make that statenent.

BY MR, JOHNSON:

Q Do you think they would grant it to hinf

A | think that there would be sone
investigation to figure out what the purpose of the
t hi ng was and whet her the PTO was actually requesting
it or this person as a private citizen.

Q W're ready to nove on. Next question.

What wei ght or influence, if any, would the
grievant's position as a patent examner carry in
obtaining the use of facilities at the Hoover Buil di ng?

A What -- Could you restate it? | didn't quite
hear it.

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



165

Q What wei ght or influence, if any, would the
grievant's position as a patent exam ner carry in
obtaining the use of the facilities at the Hoover
Bui | di ng?

A The only weight would be that the enpl oyee
woul d identify thenmsel ves as an enpl oyee of the
Depart ment of Comrerce as opposed to sonmeone who was
conpl etely outside the Departnent of Commerce.

Q Vel |, the question was a patent exam ner.

THE ARBI TRATOR: Are you tal ki ng about
seeking use for a private function or seeking use --

THE WTNESS: Well, he didn't say private. |
don't think he said private.

THE ARBI TRATOR No, he didn't. So, |I'm--

THE WTNESS: | nean, what wei ght would --

MR, JOHNSON. A patent exam ner.

THE WTNESS: A patent examner. | would
just say the only weight would be at least it's an
enpl oyee of the Departnment of Comrerce as opposed to
soneone who's wal king in off the street who has no
affiliation whatsoever. That's the extent of the
wei ght that it would --

BY MR JOHNSON:
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Q But if he's a patent exam ner, an enpl oyee of

Commerce rather than just as an Agency enpl oyee?

A Well, we're all a part of the Departnent of
Commer ce.
Q | understand that. But ny question was to a

pat ent exam ner.

A And ny answer was, the only weight would be,
you have an enpl oyee who's part of the unbrella of the
Depart ment of Comrerce as opposed to a private citizen
that has no affiliation with the Departnent of

Commerce. That's the difference.

THE ARBI TRATOR: | nean, it gets you in the
door ?

THE WTNESS: It gets you in the door; yes.

THE ARBI TRATOR: \Whereas, | wouldn't get in
t he door.

THE W TNESS: Maybe you woul d.
MR. WAY: Not hi ng personal .
BY MR JOHNSON:

Q Do you have any first-hand know edge that the
grievant inforned the DOC official that he represented
PTCS?

A No.
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Q Do you have any first-hand know edge that the
grievant inforned the DOC that he represented the
Pat ent and Trademark O fice?

A Wll, | did refer to this e-mail that | saw
in the bundl e where actually Ms. House told Ms. Teti he
identified hinmself as a PTO enpl oyee.

Q You' re not answering ny question, | don't
believe. | said he represented the PTO The word
"represented.”

| can say | work -- | can go into the State
Department and say | work at the Patent and Trademark
Ofice. D d he represent -- Did he officially say that
he represented the PTO?

MR. WAY: This is argunentative, sir

MR, JOHNSON: Well, if you'd stop
interrupting me, we could nove on

THE ARBI TRATOR: It is argunentative, but
this is your last chance on this one, so give it your
| ast shot, and then let's nove on.

MR, JOHNSON. Ckay. |'mthrough.

THE ARBI TRATOR: You're through?

THE WTNESS: Well, | referred to that e-
mail, and nmy recollection of the e-mail is that he
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identified hinself as a PTO enpl oyee.
THE ARBI TRATOR: Right; vyes.
MR, VWAY: Tab 20.
BY MR, JOHNSON:

Q Based on your understanding, with a private
organi zation such as IR, would they be eligible to
obtain the facility at the Herbert Hoover Buil di ng?

A | don't know whether they would or not, to be
honest with you.

Q Wul d the procedures for obtaining the
Her bert Hoover facility for the PTOS be the sane as
they are for a private entity, a non-Comerce entity, a
private corporation?

A | don't know.

Q Can the PTOS obtain the Hoover Buil ding
facility to hold an affair w thout the sponsor or
approval of the PTO?

A | woul d believe that the PTOS would cone to
the PTO and informus and then nove forward with a
request.

Q My question, and I'lIl repeat it very briefly,
is, can the PTCS obtain the Herbert Hoover Buil ding
facility to hold an affair w thout the approval of the
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PTO?

A | don't know because | don't know what
information the Departnment of Commerce would ask for

Q Do any of the Internet postings on Tab 12 or
Tab 13 nention the PTO?

A | do not -- | don't believe they do.

Q The sane question relative to the PTCS.

A Sanme answer.

Q What regulation requires the identification
of the, quote, "nature of the conference to the Agency
enpl oyees" ?

A The nature of the conference to the Agency

enpl oyees?

Q Yes.
A Are you saying there's a regulation that --
Q " m aski ng you what regul ation or statute or

authority requires the identification.

THE ARBI TRATOR O what ?

MR JOHNSON: O the conference.

THE W TNESS: The nature?

MR JOHNSON: The nature of the conference to
the enpl oyee. Wuld you like for ne to repeat it
agai n?
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THE W TNESS: Absol utely.
BY MR JOHNSON:
Q What regulation requires the identification,
guote, "of the nature of the conference to Agency

enpl oyees, " end quote?

A Coul d you tell me where you quoted fronf

Q Yes. It's 21.

A Were is it?

Q Look down, and | guess it would be the one,
two, three -- third conpl ete paragraph.

A Well, again, you're --

Q | s everybody with us? Are we on the sane
page? Tab 21, third paragraph?

THE ARBI TRATOR: Oh. | was | ooking at
sonmething else. What is it again?
BY MR, JOHNSON:

Q What regulation required the identification
of, quote, "the nature of the conference to Agency
enpl oyees" ?

A VWll, this is contained in the proposal
letter and refers to 5 CFR 2635. 702.

Q Well, you had a copy of that. Can you

pi npoint that to us? Do you think that you' ve answered
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t hat question before?
A Answered it before?
Q Yes.

MR VAY: Well, he answered it now, didn't
he?

THE WTNESS: | just answered it.

MR. JOHNSON:  No, he hasn't answered it now.

But I'mjust asking himif he thinks he's answered it.
| f he says he has, then we'll --

MR VWAY: Well, let's not have any guessing
ganes.

MR, JOHNSON. Okay. Then we'll ask himto
answer the question.

MR. WAY: Can you restate it so we can al
remenber what your question was?

THE ARBI TRATOR: Well, you're asking how did
this violate the ethics rule on a conflict of --

MR JOHNSON: Correct.

MR WAY: If that's the question, the w tness
answered it. He says it's 2635.702. He just answered
you right here.

THE ARBI TRATOR (a) or (b)?

MR VAY: Well, he said 702.
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MR. JOHNSON. \Which regul ation requires
identification -- requires it -- You say that requires
it? |I'mnot --

THE ARBI TRATOR: Ckay. All right. This is
something -- The regul ati on says thou shalt not do
anything that would |l ead to the appearance of, and so,
you know, you can argue about whether he did or did
not .

But to argue with M. Godici -- He did answer

the basis for his sustaining the proposal to renmpbve, so

MR, JOHNSON. (Ckay. Let's proceed.

THE ARBI TRATOR: Are you finished?

MR, JOHNSON. Well, if you say so.

THE ARBI TRATOR:  \What ?

MR JOHNSON. I'mready to go if you are.

THE ARBI TRATOR: | nean, are you finished
wi th your questions?

MR JOHNSON. Well, I'"'m-- | ended ny
guestions; yes.

THE ARBI TRATOR: So, you have no nore
guestions?

MR. JOHNSON: Ch, yes. | have nore
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guestions. Yes.

THE ARBI TRATOR: Ch, ny goodness. Well,
let's go because, see, it's now a quarter after five,
so let's go. And pick it up

BY MR JOHNSON:

Q Is it the Agency's position that the
Department of Comrerce grant the grievant the requested
Hoover Building facility based solely on the grievant's
representation?

A "' m not --

Q O his enpl oyee --

A Coul d you read the question one nore tine?

Q kay. Let nme just add sonething to it.

Is it the Agency's position that the
Department of Commrerce granted the grievant full use of
the requested Hoover facility based solely on the
grievant's representation that he was enpl oyed at the
Pat ent and Trademark O fice?

MR WAY: Well, I"mobjecting to that. It's
assum ng facts. You said "full use"? | nean, he was
st opped before he was using it.

MR, JOHNSON. Ckay. Let nme back up and ask
it again.
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BY MR JOHNSON:

Q Granted himthe facilities, the requested
facilities. How about that?

A Vell, I"'mnot sure that it ever got that far
to be perfectly honest with you. | think they showed
himthe facility. They tabbed himin. There was
probably paperwork to be done, but | don't know whet her
all of that was conpl eted or not.

Q Is it your position that he attenpted to nake
the reservation or he was granted the reservation?

A Well, there was a reservation slip in the
docunentation, so at least it was entered into the | og
for a certain date. | don't what further procedures
needed to be done in order to finalize, but the process
was begun.

Q s the PTOS associated in any manner with
Mut ual of Onmaha | nsurance Conpany?

The PTOS?

Yes.

| don't know.

Are you a menber of the PTCS?

Yes, | am

o >» O » O >

VWhat is the associ ati on between the PTOS and
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Mut ual of Omaha?
MR WAY: He said he doesn't know.
MR. JOHNSON:. Ch, you don't know. Sorry. o
ahead -- Qops, sorry.
BY MR JOHNSON
Q Does the PTCS have an association with the
Mut ual of Omaha? You know it does.
MR VWAY: \What? No.
MR, JOHNSON:. | nean, we know that they're --
from evi dence --
THE W TNESS: Pardon ne?
MR, JOHNSON. -- that has been provided to
us.
BY MR JOHNSON
Q W want to know, do you feel that whatever
that association is, it gives the inpression that the
government agency i s endorsing that insurance conpany?
A | know of no association, so -- No, | don't.
THE ARBI TRATOR Ckay. Hold on a mnute. So
the witness is not left totally baffled, | assune what
you're tal king about is that, by being a nenber of the
organi zation, the PTGS, that Mutual of Oraha offers
sonme kind of group insurance policy that you can, you
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know, purchase for you, yourself, and your famly, or
so and so |like travel insurance, sonme cut-rate thing
based on the group affiliation.

And the question is, assumng that there is
such a thing, that there is such an opportunity that as
a PTOS nenber you can buy into some sort of group
policy sold by Miutual of Oraha --

THE WTNESS: Right.

THE ARBI TRATOR: -- do you believe that
havi ng that opportunity constitutes sone sort of

endor sement by PTO of Miutual of QOraha and their

product s?

THE WTNESS: Well, obviously, there's sone
ki nd of contract between the PTCS and -- if this
exists. | guess -- | don't knowif it exists or not.

But if you're saying, hypothetical, if it
does exist, there would be some contract that would be
i nvol ved between the PTOS and sonme group rate they
woul d get or whatever, so | would assune that they
woul d approve of Mutual of QOmha. | don't know.

THE ARBI TRATOR: PTCS or PTO?

THE WTNESS: PTOS. Society. The Patent and
Trademark O fice Society. Not the Patent and Trademark
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Ofice. | don't think we would be involved in that.

BY MR JOHNSON:

Q You don't feel that the Patent and Trademark
O fice woul d be possibly or reasonably perceived as
endorsi ng Mutual of Omaha; correct?

A The society would, but I don't think the
of fi ce woul d.

Q Does the PTCOS charge fees for events held on
U. S. governnent property?

A The society? You said PTOS?

Q  PTOS.

A Not that | know of; no. | know the only
thing they charge for is a picnic, and they hold it
down at Fort Hunt Park. That's the only one |I've ever
gone to.

THE ARBI TRATOR: But you don't know whet her
t he Departnent of Interior manages Fort Hunt Park down
t here on the banks of the Potonmac?

THE WTNESS: | don't know whether they do or
not to be honest wth you. Are you asking nme whet her
they have to pay for that or --

THE ARBI TRATOR: No. No. In the question --
What was the question?
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MR. JOHNSON. My first question was, does the

PTOS charge fees for events held on U S. governnent

property, and --

THE WTNESS: No. You said use PTO property.

You didn't say U. S. government property.

THE ARBI TRATOR: No. He said U.S. governnent

property.

THE WTNESS: |'msorry. | m sunderstood.

THE ARBI TRATOR: That's why, when you said
Fort Hunt --

THE WTNESS: | thought he said USPTO
property.

THE ARBI TRATOR: -- | inmmediately junped.

THE WTNESS: | msunderstood the question
|"msorry. | thought you neant USPTO property.

t hought that's what you said.
BY MR JOHNSON:
What is your answer?

A Well, if it's government property, like I
said, the one and only event that | know that they
actually charge tickets for that |I've gone to is a
picnic, and it's at Fort Hunt. And if Fort
Hunt is governnent property, then wth all those
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assunptions in place, | guess the answer would be yes.

Q Has the PTO operated a nerchandi se shop on
the PTO control |l ed property? PTOS.

A The PTOS has sonme function. | think they
volunteer to man the store where M. Mbore just
actual ly bought his shirt.

THE ARBI TRATOR: Used to, but don't anynore.

But 1'll take judicial notice that PTOS ran a gift
shop and probably did so rent-free and within space
controlled otherwise by PTO. |Is that what you want?

BY MR JOHNSON

Q Was it rent-free?

MR. ROBERTSON: We don't know. It doesn't
matter. Move on.

MR JOHNSON:. Well, we paid.

MR. ROBERTSON: It doesn't matter.

THE ARBI TRATOR: Either with or w thout
paying rent, but with the approval of the PTO which
| eased the property and sub-leased it or allowed its
use by the PTCS.

MR. JOHNSON: Ri ght.

THE ARBI TRATOR: Notice is taken.

BY MR JOHNSON
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Q Do you know who negotiated that with the PTO?

A No.

THE ARBI TRATOR: And | will disclaimany
responsibility for having negotiated it.
BY MR JOHNSON:

Q Does your job give you the authority to
decide what is or what is not appropriate for the
Departnent of Comrerce to be associated wth?

A | don't believe so. | think officials at the
Depart ment of Comrerce woul d have a say of what they're
associ ated with.

Q Do you know what the box with the nunber

therein as shown in Tab 13, Paper Nunber 3 neans?

A Tab 13 --
A Yes.
Q -- Paper Nunber 3 -- Page 3? Is this what

you're referring to?
THE ARBI TRATOR What is it?
THE WTNESS: It's the third page of ny Tab
3, and it's a block --
THE ARBI TRATOR  Tab 3?
THE WTNESS: Excuse ne. Tab 13, Page 3.
THE ARBI TRATOR: Page 3. What's --
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THE WTNESS: If you're asking me what this
bl ock is or what it neans --

BY MR JOHNSON:

Q Do you know what that bl ock nmeans?

THE ARBI TRATOR: Ch, ny goodness. W're
back.

THE WTNESS: M understanding is that this
woul d be the nunber of tinmes this page was vi ewed on
the Internet.

BY MR JOHNSON:

Q Do you know what -- Wuld you | ook at Tab 3,
Exhi bit 4?2
A Ckay.

MR WAY: | think the Arbitrator wanted these
to be called exhibits, not tabs. So, that would be
Exhibit 3; right?

THE ARBI TRATOR: Exhibit 3, Tab 4. |Is that

what - -

MR. WAY: Exhibit 3 only has one docunent of
two pages.

THE ARBI TRATOR  Ch, okay.

MR. WAY: It says, "Notice of Job
Qopportunity.”
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MR. JOHNSON:. Are we all on the sanme page

now?
THE ARBI TRATOR:  Yes.
BY MR, JOHNSON:
Q Woul d you read through that?
A Do you want nme to read the whol e thing?
Q Oh. Are you famliar with it?
A Yes.
Q Ckay. Then I'll just ask you the question;
okay?

What incidents in there represent a conflict
of interest relative to the regul ations that have been
cited inthis --

MR. WAY: (bjection. This is not cited as a
conflict of interest. That's --

MR, JOHNSON: Well, I'masking what it is.

MR VWAY: Well, why would you be asking that
because that's not part of the charges?

MR JOHNSON:  Well, M. Vay, let ne explain
sonething to you, if | may.

MR. WAY: No. | don't need your explanation.

You can address it to the Arbitrator.

MR, JOHNSON: Well --
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THE ARBI TRATOR: Yes. But just a mnute. He
has not been disciplined for this.

MR. JOHNSON: Right; correct.

THE ARBI TRATOR: And your question -- He had
been disciplined for violation of ethic rules in two
specific respects. But he hasn't been charged with
violating themw th regards
-- in either respect with regards to this.

MR. JOHNSON. What I'mgoing to with regard
to that and also Ms. O Shea's statenent is his
counseling, and we want to know what in those two
docunents -- not only this one, but one nore -- that
woul d nerit counseling of any kind relative to this
charge that he's been charged with.

THE ARBI TRATOR Al right. Because her
testinmony was that this was one of the things that she
counsel ed hi m about ?

MR JOHNSON:  Yes.

THE ARBI TRATOR: Ch, okay.

MR VAY: Well, this Conm ssioner wasn't
involved in that counseling, so it's inappropriate --

THE ARBI TRATOR Wl |, no.

MR. VWAY: If you're asking --
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THE ARBI TRATOR: Wit just a second. 1In his
deci sion, he takes note that you' ve been counsel ed.

MR. WAY: Right.

THE ARBI TRATOR: Ckay. Here's what he was
counsel ed about. You can ask him well, what do you
see in this that's deserving of sone sort of
counsel i ng, al though --

MR. JOHNSON: Relative to the charges.

THE ARBI TRATOR Well, it's -- Relative to
t he charge about m srepresentation?

MR. JOHNSON:  And conflict of interest. W
have two.

MR VWAY: It's irrelevant. This is a prior
i nst ance.

THE ARBI TRATOR  Just a second. Just a
second. Let nme -- You're objecting?

MR. WAY: Yes. | amobjecting because he's
m sl eadi ng the witness --

THE ARBI TRATOR  Just a second. You're
objecting. GCkay. Now -- |I'mgoing tell you, | --
Vel l, you want to ask hi m questions about how in any
way this represents a msrepresentation? You want to
ask himhow in any way this represents a conflict of
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interest?

MR JOHNSON:  Yes.

MR. WAY: W never alleged it was a conflict
of interest.

MR. JOHNSON: Well, ny goodness.

THE ARBI TRATOR  Well, okay. | --

MR, JOHNSON: May | just point out what they
said? And we are addressing their argunent.

THE ARBI TRATOR: Ckay. What is it that they
say that you want to --

MR. JOHNSON: "There have been incidents in
the past for which you were counsel ed about using your
official position in an Internet posting in an effort
to recruit infinite energy technologists in order to
infiltrate the PTO "

THE ARBI TRATOR: Ckay. That was said there
in the --

MR JOHNSON: In the --

MR. WAY: What does that say about conflict
of interest? It doesn't say anything about conflict of
interest. It says you were previously counsel ed.

MR, JOHNSON:. Well, we're trying to figure
out --
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MR WAY: And he was counsel ed.

MR. JOHNSON. -- what the counseling was.

THE ARBI TRATOR:  \What ?

MR. JOHNSON: Rel ative to conflict of
interest or what?

MR. WAY: It doesn't say relative to conflict
of interest.

MR JOHNSON:  Well, M. Arbitrator, we
recogni ze that people are counsel ed every day about
many things. This charge is specific to what he did in
a conflict of interest and m srepresentation --

MR WAY: No, it's not. It's talking about a
prior work history and prior discipline.

MR. JOHNSON: You are trying to m sl ead.

MR. VWAY: You're trying to mslead. That was
t he basis of ny objection.

MR. JOHNSON:. No. | am addressing what is in
t he proposed renoval .

THE ARBI TRATOR: One at a tine. Ckay.
Evidently, it was said in the proposed renoval that
made specific reference to this --

MR. JOHNSON. Yes. Absolutely.

MR. VWAY: Right. As a prior counseling.
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THE ARBI TRATOR: -- as a matter of prior
counseling --

MR. JOHNSON: To what ?

THE ARBI TRATOR  Just a second. |'m
speaki ng, and don't you all forget the rules. Wen |I'm
tal ki ng, nobody else talks. That only applies to ne.

Now, quote, "Being at the Patent O fice as an
insider for alnopst two years, |, Tom Val one, invite
t hose who believe in the phil osophy expounded by" so on
and so forth, et cetera, "to join ne. Together we can
make policy change happen slowly within the system"”

This purports to be a recruitnment notice
sayi ng "Job Opportunities, U S. Patent and Trademark
Ofice. Al able-bodied infinite energy technol ogi sts
are invited to infiltrate the USPTO i medi ately due to
t he expansion into industrial section,” so on and so
forth.

Now, if this is not a msrepresentation, if
this is not a conflict of interest, you know, I'ma
little hard-pressed to see how it couldn't Dbe.

| nmean, M. Val one has sonme strongly-held
private views about cold fusion and other forns of non-
conventional sources, | suppose, of energy.
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The Patent O fice has been a little cold
towards those types of proposals. He is seeking to
change policy, not so nmuch on the nerit, but by
recruiting people to cone in and assunme positions where
they m ght be the ones to pass on future patents in
t hese areas.

Now, you can argue about whether this does or
does not rise to a |l egal standard, you know, and | w |
wel come those argunments from both sides.

But to ask the witness this question, | just
don't -- | don't see how he can say -- whether he says
yes or no, it's supposed to influence ne. You know,
whet her he says, well, yes, | think it does, or no,
don't think it does, or whatever.

But do you understand that this is really --
"' m questioning the value of your -- | really question
whet her you want to go into this one.

But at any rate, having said that, | wll
overrul e the objection provided you keep it short, M.
Johnson. Now, keep it short. Now, go ahead.

The question is, how do you see this as a
conflict of interest? |Is that what your question is?
O a, what did you say, m srepresentation?
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MR, JOHNSON. Well, we can put it into one
guestion, a conflict of interest and a
m srepresentation as parallel to the charges in which
he was renoved. He was renoved for a conflict of
interest --

THE ARBI TRATOR: Well, you're talking in
relationship parallel or a relationship to?

MR JOHNSON:  Ri ght .

THE ARBI TRATOR: Rel ationship to?

MR. JOHNSON: Right.

THE ARBI TRATOR: Ckay. You say a
rel ati onship between this matter about which he was
counseled and the later, at |east, allegations,
assuming that it will be correct, about the COFE
conference and the Departnent of Commerce facilities,
do you see a relationship?

THE WTNESS: Well, | do see a relationship.
And | would agree with you, | read this as a conflict
in ternms of he's got a personal agenda that he has gone
out on the Internet and nmade these statenents with
respect to trying to bring people on board at the PTO
to further his personal beliefs.

And the inpression you get is, you know, by
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havi ng t hese people cone in and issue patents that
woul d not be issued by the people that are currently
here, | nmean, that's pretty clear. You stated it
better than I.

THE ARBI TRATOR: Al right now. You have --

MR, JOHNSON: |I'mready to nove on here.
Like | said, we'll address it in the brief.

THE ARBI TRATOR:  Ckay. Well, how many nore
guestions have you got?

MR. JOHNSON:. Not that many questions, but it
seens as if we get bogged down on each one of them

THE ARBI TRATOR: It's all M. Way's fault.

MR. JOHNSON:. And sone of these we will drop.

| have very little.

THE ARBI TRATOR Al right. Wile you're
searching through, we'll go off the record.

(Wher eupon, a brief recess was taken.)

BY MR JOHNSON:

Q Do either you or the society, the PTCS

Soci ety, have any control over the conference
arrangenents at the Hoover buil ding?

THE ARBI TRATOR: Control over what?

MR. JOHNSON:. Conferences, space at the
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Hoover Buil di ng.

THE ARBI TRATOR: Oh, the facilities over

t here?
MR JOHNSON:  Ri ght.
THE W TNESS: No.
BY MR JOHNSON:
Q Did you instruct anyone to pull the

reservations for the conference?
MR. WAY: That's been asked and answer ed.
MR JOHNSON. I'Il let it go if he says so.

THE ARBI TRATOR: But he shook his head no.

Go ahead.
BY MR JOHNSON:
Q How did you know that the reservations were
cancelled? | believe you answered that. You said M.

Focarino told you?

THE ARBI TRATOR: He's nodding yes. You need
to speak up so the reporter -- | can tell --

THE WTNESS: Well, he said | believe you
answered that, so | just assuned that he was
confortable with that.

THE ARBI TRATOR: As |long as you're answering,
just go ahead and say it out | oud.
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THE WTNESS: Al right. Sorry.
BY MR JOHNSON:

s there any witten authority that grants a

person that occupies your position of authority to

cancel a private corporation reservation at the Hoover

Bui | di ng?

A

Is there any witten authority that allows ne

to reserve --

A

Q

To cancel a reservation or --
To cancel the reservation?
Yes.

| don't know.

What is the criteria for granting a non-

Commerce entity use of the facility at the Herbert

Hoover buil di ng?

answer ed.

MR VAY: Didn't we --

THE ARBI TRATOR: Yes. That's been asked and

BY MR, JOHNSON:

What was your answer? You don't know?

MR VWAY: Oh, read the transcript.

THE ARBI TRATOR: Well, that's right. That --
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MR. JOHNSON. Ckay, okay. Let's go.

THE ARBI TRATOR: He doesn't know what the
Criteria are for reserving --

MR, JOHNSON. Ckay.

THE ARBI TRATOR: -- the conference space in
the building is.

MR JOHNSON: Now, let's see. This has been
asked and answered. This has been answered. Been
answered. Been answer ed.

MR WAY: Can we take a five-mnute recess
whi | e he goes through his checklist?

MR JOHNSON:  Well, sonetines he has answered
guestions --

THE ARBI TRATOR: That's all right. W're
just tal king about we're all sitting here, and maybe
the court reporter wants to take a quick break. Of
t he record.

(Wher eupon, a brief recess was taken.)

BY MR JOHNSON

Q Are you famliar with the operating
procedures of the IR, the Integrity Research
I nstitute?

A No, |'m not.
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Q Are you famliar with the particul ar subject
matter that was nentioned in the brochure for the
conference, Tab 19, Page 4 and 57

A Page 4 and 57

Q Yes.

THE ARBI TRATOR: \Were are you talking --
Where are we?
MR JOHNSON: At Tab 12, | believe.

MR. VWAY: Wiich tab? You've said 12 and 19

now.
MR, JOHNSON. Well, it's 12 and 19.
THE ARBI TRATOR: Nineteen? Nineteen is
Telita Hollaway -- all those nenos.

MR JOHNSON: No, no. See, we've got so nmany
nunbers here. \Which one is this?

MR. WAY: So, your question was with respect
to Tab 19 or Tab 12 so that we can get the witness --

MR. JOHNSON:. They're both the sane subject
matter.

MR. WAY: So, pick one then.

THE WTNESS: |'ve got 19 open.

MR. JOHNSON. Fine. N neteen. Let's go.
Let's go. Everybody's rushing. Let's go, let's go.
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THE ARBI TRATOR: Yes. Please go. Wat is it
that you' re asking hinf
MR JOHNSON: ['masking himif he's famliar
with the subject matter of those conferences. Here's
what |'m asking. The subject nmatter on this particul ar
page --
THE ARBI TRATOR: Wit a mnute. What page is
that? N neteen is --
MR. JOHNSON: | don't know. They don't
nunber the pages. They just put themtogether.
THE ARBI TRATOR: \Who?
MR VAY: It's the fourth itemon Tab 19.
THE ARBI TRATOR  Ch, okay.
MR. JOHNSON:. Are we all together?
THE ARBI TRATOR:  Yes.
BY MR, JOHNSON:
Q Are you famliar with any of those subjects?
A |"mnot intimately famliar. |'mnot an
expert in any of these subjects.
Q Wul d you say you're relatively well-versed
in any of thenf
A Vel | -versed?
Q Yes.
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A | would not say |I'mwell-versed.
Q Based upon your know edge of these brochures,
does the IRl sanction or endorse any single particular

ener gy- produci ng technol ogy over any other that is

shown?

A Well, there are nunerous technol ogi es that
are nentioned. | would assunme that they're sonehow --
Vell, | don't know what the organi zati on endorses or

doesn't endorse to be perfectly honest with you.

Q But there are several different technol ogies
listed; is that correct?

A As part of the program there are.

Q To your know edge, does the U. S. governnent
have any program or sanction any effort to obtain
alternate forns of energy?

A | don't have any know edge of prograns the
gover nnent sponsors.

Q Does the governnent sanction any?

A | don't have any know edge of prograns the
gover nnent sancti ons.

Q | f given a tax break to use a particular form
of energy, would that be a sanction?

THE ARBI TRATOR O an endorsenent .
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THE WTNESS: It would be a tax break. An
acknow edgenent --

THE ARBI TRATOR  An incentive.

THE WTNESS: An incentive. There's a good
word. Thank you.

THE ARBI TRATOR: And you are aware that there
are tax breaks for using other than fossil fuels --

THE WTNESS: |'maware of that on the 1040
Form |'ve never had the opportunity to check that
bl ock or use that bl ock.

THE ARBI TRATOR: Yes. Wether you use w nd
power, solar cells, whether you use --

THE W TNESS: Right.

THE ARBI TRATOR: There are sone if you own
farm property, there are certain ones there. But
you' re aware of them even though you' ve never been
able to be a beneficiary of those tax breaks?

THE W TNESS:  Yes.

BY MR JOHNSON

Q Does the PTO grant patents to inventors for
all types or forns of energy-produci ng devi ces?
A Well, that's a pretty broad definition

You' d have to be nore specific than that. | know we
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grant patents on a sol ar panel.

Q kay. That's good enough.

THE ARBI TRATOR | grew up as a kid with
sonething called a Del co house and a Delco windm ||,
and it generated and charged up Del co batteries.
That's why it was called a Del co house.

And then you lived off those batteries every
evening until they ran down and the |ights went out.
And so they've nade great inprovenents since then, so
|"m sure they' ve patented it.

So, I'lIl take judicial notice that patents
have been granted for such technol ogy.

BY MR JOHNSON:

Q Do you consider it to be a noble and
patriotic act to make the United States | ess dependent
upon conventional energy by seeking alternative forns
of energy?

A | think it would be a benefit to seek
alternative fornms of energy such as the ones you get
credit for on the governnment tax form

Q WAs the subject matter of any U.S. patent
represented in the conference?

A | don't know if the conference ever took
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pl ace to be perfectly honest with you.

Q Well, the conference took place in Bethesda -

MR, WAY:  (bj ection.

THE ARBI TRATOR: Yes. But in the materials
that were published about it. O course, you didn't
attend the conference, which took place at another
location. 1'mjust speeding this up alittle bit.

But on the basis of the nmaterials advertising
t he conference, do you have any reason to believe that
anyt hi ng about a U. S. patent, one that had been granted
-- what was the question? -- was it exploited or what?

MR, JOHNSON. Actually, it's on Tab 16 where
t hey have several of the patents that were to be
di scussed at the conference.

THE ARBI TRATOR: Ch, okay.

MR. JOHNSON: Did you want to take a | ook at
the tab -- What page is -- Oh, no page again. Tab 16,
Page 2.

THE ARBI TRATOR: This is al so applications
for patents or patents granted?

MR. JOHNSON: These are actually patents
gr ant ed.

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



200

THE WTNESS: Now, what's the question?

BY MR JOHNSON:

Q Was the subject matter of any U S. patents
represented at the conference -- or the proposed
conference, or whatever you want to call it?

MR VWAY: Well, it appears that the w tness
doesn't have it in his personal know edge. |If you're
referring to docunents --

THE ARBI TRATOR: If it's a document, the
docunent says whatever it says. So, you know --

MR, JOHNSON:. Ckay.

BY MR, JOHNSON:

Q Are you personally opposed to the inventors
di scussing their patents on U S. government property?

A | nventors di scussing their inventions?

Q No. Patents.

THE ARBI TRATOR:  Pat ents.

THE WTNESS: On governnment property. Well
| think that's probably occurred, at |east in that
situation where we had that exhibit or sonething al ong
those lines. No, I'mnot -- | nmean, under certain
circunstances, it would be fine.

BY MR JOHNSON
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Q Does the PTO have a policy that prohibits
inventors with U S. patents from di scussi ng the subject
matter of their patents on U S. governnent property?

THE ARBI TRATOR: You're tal ki ng about bl anket
prohi bi tion?

THE WTNESS: | know of no bl anket
prohi bition. Thank you.

BY MR JOHNSON:

Q Restrictive prohibition?
A | know of no restrictive prohibition.
Q Does the PTOCS have a journal ?
A The journal of the Patent and Trademark
O fice Society, yes, they do.
Q Do they have advertisenents in that?
A Pardon ne?
Q Do they have advertisenents in their journal?

A They may have.

Q In regards to the Patent O fice changing
positions as to what is patentable and what is not
pat ent abl e, has the Patent O fice changed their
position in recent years as to what was once consi dered
unpat ent abl e suddenly becane pat ent abl e?

A Not that |'maware of. W foll ow case | aw.
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You know, if a certain -- If the courts decide certain
cases in one way or another, we may | ook at those

cases. But every case stands or falls on its own

merits.
Q Vel |, how about patenting living organi sns?
A What about it?
Q Have they al ways been patentabl e?
A Have t hey al ways been patent abl e?
Q Ri ght .

A Wel |, the Chocobardi case in the eighties
established that mcro-organisns that eat oil spills --
the courts established and the Suprenme Court
established that that was patentable subject matter.

Q But the Patent O fice has held before that
they were not patentable; right?

A |"mnot so sure. | --

Q Wiy would it get to Suprenme Court?

A -- don't know. Pardon ne?

Q Wiy would it get to the Suprenme Court if we

had patented thenf

A You're asking ne why it went to the Suprene
Court ?
Q Yes.
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A Vel |, because it was appeal ed to the Suprene
Court, | assune.

Q Well, why was it appealed to the Suprene
Court? It was rejected by the Patent Ofice, was it
not ?

A | don't know the entire history of that
application to be perfectly honest with you.

THE ARBI TRATOR: Can an interested party
chal l enge the granting of a patent and say, hey, wait a
m nut e?

THE W TNESS:. Yes.

THE ARBI TRATOR. So, it can get into court by
athird party, neither the PTO nor the person granting
the patent being the instigator of a chall enge?

THE WTNESS: A third party can chall enge the
i ssuance of a patent within the USPTO. They ask for
re-exam nation of the patent within the USPTO

THE ARBI TRATOR: And if it's denied, they
have no recourse to the courts, or do they?

THE WTNESS: Under the current re-
exam nation statutes, appeal of a re-exam nation does
not go through and can't go through the court system

Now, there have been sone changes in the re-
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exam nation practice |lately, but that has been one of
the criticisnms of re-exam nation.

THE ARBI TRATOR. Ckay. So, a third -- Ckay.

That's all right. So, the only way a case could get
then into the court systemwould be in denial of the
pat ent ?

THE W TNESS: Correct.

THE ARBI TRATOR: The granting of a patent
couldn't be the basis for a case concerning that patent
getting into --

THE WTNESS: No. That's not true. There's
two ways. Denial by the U S. Patent Ofice, denial by
our board of appeals can then go to the Court of
Appeal s for the Federal Circuit.

Anot her thing that can happen is that a
patent owner can actually attenpt to enforce their
patent against a third party, and then that can go into
a district court and then up through the court system

THE ARBI TRATOR: But where the third party
counters back by --

THE WTNESS: Alleging --

THE ARBI TRATOR: -- the patent should never
have been granted because --
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THE WTNESS: That is a defense.

THE ARBI TRATOR: -- prior art and so on and
so forth

THE W TNESS: That may be the defense of a
third party; yes.

BY MR JOHNSON:

Q So, there was a change, and that was not
because anybody was infringing, was it not? 1In the
living organi sm

A I n the Chocobardi case?

Q Yes.

A The Suprenme Court ruled that the subject
matter was eligible for patenting.

Q But the Patent Ofice had rejected that
Patent Application; isn't that true?

A | don't know the full -- You can read the
hi story.

MR. WAY: That's been asked and answer ed.

THE WTNESS: You can read the history.
just don't -- | don't have that on the tip of ny
tongue. | don't know for sure.

THE ARBI TRATOR: Well, that's all right.
nmean - -
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BY MR JOHNSON
Q How about conputer prograns?

MR. WAY: This is getting a little far
afield, isn't it?

MR JOHNSON:  No, |'m not.

THE ARBI TRATOR: No, no.

BY MR JOHNSON

Q Conput er prograns?

MR. WAY: That's the question?

MR JOHNSON:  Yes.

THE WTNESS: Wat's the question?

THE ARBI TRATOR: Have they al ways been
pat ent abl e?

THE WTNESS: Well, | can go back to Hernman
Hol I orith who patented devices that were the precursor
to the I BM Corporation back in the early 1900's. |
mean, it's an evolution that occurs.

THE ARBI TRATOR: | guess not so nuch the
devi ces but the program --

MR JOHNSON:  Ri ght .

THE ARBI TRATOR: -- the conputer program
which is software --

MR JOHNSON: That's what | asked.
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THE ARBI TRATOR: -- versus hardware.

THE WTNESS: |If software has a concrete,
useful, tangible result, it's eligible for patenting;
yes.

THE ARBI TRATOR: And has it always been, or
was there a tinme when, because it's paper, you know --

THE WTNESS: No. Actually, in this case,
the U S. Patent and Trademark O fice has been very
consistent with recognizing that if manipul ation
results in a concrete, useful, tangible result, then
it's eligible for patenting.

THE ARBI TRATOR: Ch, okay.

THE WTNESS: That's the history of software.

THE ARBI TRATOR: I ncluding you can patent the
instructions that cause the manipul ation. The
instructions thensel ves can be patented versus
trademarked, | assune?

THE W TNESS: Absol utely.

THE ARBI TRATOR:  Ckay.

BY MR, JOHNSON:

Q How about Parker versus Fluke? Was that --
Are you famliar with Parker versus Fl uke?
A |'ve heard of the case. | couldn't recite it
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to you. So, I'Il tell you, no, I"'mnot famliar with
it.

Q Busi ness net hods.

A And the question is?

Q Have they al ways been patented?

A | think that the State Street Bank deci sion
in 1998, which upheld the patentability of a schene for
determ ning the value of a nutual fund account, which
is kind of the sem nal case with respect to business
nmet hods, actually upheld the previous policies of the
USPTO, which was that they were eligible for patenting.

Q So, we have three areas of technol ogy --
living organi sns, conputer prograns, business mnethods -
- which have changed, sonmewhat evol ved, or what have
you --

MR. WAY: (bjection. It msstates the
Wi tness' testinony. He said --

THE ARBI TRATOR: It misrepresents the
W tness' testinony, but at any rate, | understand your
argunent --

MR, JOHNSON. Ckay.

THE ARBI TRATOR: -- and you can support it
by, you know, the case law, and |I'I|l be fascinated to
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read it.
MR, JOHNSON. Ckay.
BY MR JOHNSON:
Q Now, is it illegal to propose changes within

the Patent and Trademark O fice by a patent enpl oyee?

A I'llegal ?

Q Yes.

A By statute?

Q Yes.

A To propose?

Q Regul ati on.

A Par don ne?

Q Regul at i on.

A To propose a change?
Q Yes.

A No.

Q s there a prohibition against a Patent

O fice enployee giving noney to a fell ow enpl oyee to

attend a conference?

A s it proper? Is it okay?

Q | asked if there is a prohibition against it.

A h. Well, | don't think so. | guess you'd
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have to | ook at the situation
Q You stated on direct that you -- that any
patent exam ner -- that trusts any patent exam ner --
MR, JOHNSON: To nmake tine short and get to

it, would we permit M. Robertson to read it and get it

MR VWAY: No.
MR. JOHNSON: You object to it?
THE ARBI TRATOR: If it shortens this stuff
up, you'd better believe it, so the answer is yes.
MR, JOHNSON: Because this is the end of it.
THE ARBI TRATOR: If it's necessary to call in

sonmebody who can read Chinese to speed this up, we'll

do it.
CROSS EXAM NATI ON
BY MR ROBERTSON:
Q You stated on direct that your trust in a

pat ent exam ner anmounts to conplete reliance on that
exam ner's judgnent. Does that include the judgnent of
a GS5-11 exam ner?
A Vell, | nean, | don't know if | actually used
t hose exact words when | --
MR. VWAY: Right. You had a caveat.
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THE WTNESS: -- testified before to be
perfectly honest with you.

MR WAY: |'msorry. | --

THE ARBI TRATOR: Let himtestify.

THE WTNESS: But to try to finish this up, |
also think | stated that exam ners, as they work
t hrough the grades, have different |evels of
responsibility as they nove up the grades. |s that
what you're asking?

MR. ROBERTSON. Ckay.

BY MR ROBERTSON

Q On what matters specifically does the office
pl ace reliance on an exam ner's judgnent?

A Vell, | mean, first and forenost, the
ul ti mate deci sion on whether or not to grant an
appl i cation.

Q To grant or not grant an application. |If
that's true, why does even a prinmary exam ner need to
have an appeal conference before witing -- Wy does an
exam ner need to have an appeal conference before
witing an exam ner's answer?

A Vell, | mean, the exam ner could allow an
application, so that discards that prem se.
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Q They can grant it; vyes.

A They can grant a premse. They can wite
rejections and the applicant acqui esces, and the case
goes abandoned, so there's not allow ng an application.

There's a very smal |l percentage of
applications -- and it's way | ess than one percent --
that actually the applicant will appeal the final
deci sion that the exam ner nakes.

And before we use the resources of noving
that case into the appeal process before an
adm ni strative | aw judge, we have that exam ner explain
his position to two other exam ners in an appeal
conf erence.

And the bottomline is, you know, if there's
an agreenent that it should go forward, it goes
forward. |If the other people feel that it's a fairly
weak case, then they try to get the exam ner to allow
the case or nmake sone other rejection

THE ARBI TRATOR  Peer review sort of thing?

THE WTNESS: Normally, it's the supervisor
that's with them and anot her --

THE ARBI TRATOR: Ch, not so peer.

THE WTNESS: Well, 1'd say normally it's a
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supervi sor and one ot her person who's an expert in that
t echnol ogy area which could be another primry
exam ner.
BY MR ROBERTSON

Q So, why does the office al so have the Second
Pair of Eyes Progranf

A Why does the office have the Second Pair of
Eyes? W have, in sone areas of technol ogy, a review
of applications where we've seen there's been sone
problenms with respect to quality.

But it's been in selected areas fromtine to
time, and the purpose of it is to draw the attention of
an exam ner who mi ght have nade an error and have a
training loop so that the errors don't occur again.

Q But that's not then conplete reliance on the
exam ner's judgnent; right?

MR. WAY: (bjection. As the witness stated -

THE ARBI TRATOR  (bj ection overrul ed.

THE WTNESS: There are many instances -- And
we issue 180,000 applications a year. W acted on this
year al nost 300, 000 applications.

The vast majority of them go through neither
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Second Pair of Eyes nor the appeals process. The vast
maj ority of them
BY MR ROBERTSON:
Sone of them do?
A Like | said, a certain snmall percentage do.
Q Do you renenber -- No.
MR. ROBERTSON. That's it.
MR. WAY: All done?
MR JOHNSON: We're done.
REDI RECT EXAM NATI ON
BY MR VAY:

Q Now, Comm ssioner Godici, there was a
guestion asked earlier, and I'd like to follow up on
it, about anything in the record showing this
grievant's involvenent in the Internet posting.

|"d like for you to take a | ook at Tab 19.
And it states there, "Hosted by Integrity Research
Institute” right on the cover page; right?
A Yes.
THE ARBI TRATOR  \Were is that?
MR. WAY: Right there. "Hosted by Integrity
Research Institute.”

BY MR VAY:
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Q And also, at the top right corner, you see a

Web address; is that right?

A Yes.

Q Erols.comiri\brochurel?

A Ri ght .

Q Do you know what IRl stands for?
A Integrity Research Institute.

Q Ckay.

THE ARBI TRATOR: \Were do you see that?
MR. WAY: Right here.

Erol s.comiri\brochurel.

THE ARBI TRATOR: Ch, | see. | see it now.
BY MR VWAY:
Q And if you can go to -- it looks like an

order formlater in that sane tab. Do you see that?
A Yes.
Q In the bottomright, it also shows
iri@rols.com is that right?

A Yes.

Q Then now I 'd |Ii ke you to keep your thunb on

that and flip to Tab 12.
A kay.
Q Al right. Go a few pages back to a
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fam liar-1ooking page. It |ooks |like one, two, three,
four, five pages back.

MR. JOHNSON: \What does it say, 1 of 3 or 1
of 5 or 2 of 5 or what?

MR. VWAY: One of two.

BY MR VAY:

Q And it also says, "Hosted by Integrity
Research Institute"; right?

A Yes, it does.

Q | would |ike for you to conpare those two
itens, the itemat Tab 12 and the itemat Tab 19. It
has got the sane title, right, "First Internationa
Conf erence on Future Energy"?

A Yes.

Q And it has got the same date, April 29 to 30,

A Yes.
Q It has got the sane host, "Hosted by

Integrity Research Institute"; right?

A Yes.
Q The sane workshops, it appears to be?
A Yes.

THE ARBI TRATOR: Yes. It's identical except
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for change of | ocation.
MR. VWAY: Right.
THE ARBI TRATOR  What's the question?
BY MR VWAY:
Q Now, let's go back to Tab 19 on the fourth

page, the program \Wo does it say the president of

IRl is?
A Thomas Val one, President, Integrity Research
I nstitute.

Q This grievant here; right?
A Yes.
Q So, would you agree with ne that IRl produced
both of these brochures and the president is this
gri evant ?
MR. ROBERTSON. (bj ecti on.
MR. JOHNSON: (bj ecti on.
THE ARBI TRATOR Well, | nean --
MR WAY: It says "IRI." 1t's identical.

MR. JOHNSON:  You said they produced

THE ARBI TRATOR: No. Wit just a second. He
can answer any way he wants to.
MR, WAY: Sure.
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THE ARBI TRATOR: But it remains a fact in ny
m nd, at |east, is that someone el se, probably invol ved
in IR, could also have been in charge as in Joe, you
go over and you do the notices we're going to send out,
as well as M. Valone hinself.

MR WAY: Sure. | nean, we have a
preponderance of the evidence standard, and --

THE ARBI TRATOR: Well, that's right.

MR WAY: -- I'mtalking about circunstanti al
evi dence.

THE ARBI TRATOR  And the circunstanti al
evi dence, for benefit of the Union, is that M. Val one
knew doggone well that this stuff was goi ng out,
whet her he sent it out hinmself or whether sonebody el se
within IR did.

This is not sonething that he was unaware of.

So, | mean, you'd have a real -- | mean, he can

testify that there was a renegade nenber who sent this
stuff out. But, you know, right now --

MR, JOHNSON. We're on the sane page.

THE ARBI TRATOR  What ?

MR. JOHNSON: We're on the sanme page.

THE ARBI TRATOR: \What, you' ve got a renegade
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menber? Don't et ne be the seed.
MR JOHNSON: No, you're not.

MR. WAY: As you were saying, SO we can just

THE ARBI TRATOR: Ckay. Go ahead.

MR. WAY: No, no. You were finishing up, so
| just wanted to --

THE ARBI TRATOR: No. | want you to finish up
on that |ine of questioning because, as | say, what he
thinks is -- You better be happy with what | think.

MR WAY: Oh, | understand. But --

THE ARBI TRATOR: Ckay. Well, then, ask your

MR. WAY: -- the question fromthe Union was
to the wwtness, is there anything in the record to show
that this grievant was involved in the Internet
posting, so |'mputting that sane question.

BY MR VAY:

Q Is there anything in the evidence that |eads
you to believe that this grievant put this on the
posti ng?

MR ROBERTSON: Asked and answer ed.

THE ARBI TRATOR: Do you want to change your
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answer fromno to yes?
MR VAY: O let ne rephrase it.
BY MR WAY
Q What does this evidence tell you about who
posted it on the Internet?
A Well, what it -- Qbviously, the organization
-- what isit? -- IRl was involved in producing
materials and getting themout to fol ks, and M. Val one

is the president of that organization as far as | know.

So, I"'msure he's aware of and invol ved, at
sone |l evel, in producing and distributing his
materi al s.

Q And how wel|l do you believe this evidence

supports Charge 2, which was that he m srepresented the
i nformati on pronoti ng COFE bei ng sponsored by DOC?

A Vell, you know, | think in the same nanner.
The brochures that went out that advertised the
conference clearly stated the invol venent or the co-
sponsorshi p or under the auspices or whatever the exact
| anguage was of the Departnent of Commrerce, and that
was the m srepresentation that we're all tal king about.

Q And what role do you think this grievant had
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in that msrepresentation in the brochures?

A Basically, the sane role in terns of the
institute, this Integrity Research Institute, which was
responsi ble for pulling together this conference and
advertising it and actually collecting noney for it and
so on and so forth that produced all of this
i nformati on, and, as president, would be aware of it.

Q Let me ask you about -- If you could go to
Tab 10, an article in Nature magazine. By the way, are
you fam liar with Nature magazi ne?

A Yes, | am

Q How authoritative is Nature? |Is this a
reput abl e magazi ne?

A | believe it is a reputabl e nagazine.

Q If you can flip to the second page -- |I'm
sorry, the third page. Look at the article that states
"U S. State Departnent Gets Cold Feet About Cold
Fusi on. "

A Ri ght .

Q Do you see that?

A Yes.

Q | f you can take a mnute to -- Have you had a

chance to read this tab of the ER fil e before?

CASAMO & ASSOCIATES
Alexandria (703) 313-4800
Culpeper (540) 825-7482



222

A Yes.

Q Do you need a chance to read it again?
Because nmy question is going to be, do you have any
idea fromthis article who was the conference organi zer
with respect to organizing it at the Departnent of
State prior to the Departnent of Commerce?

A well, it would be --

THE ARBI TRATOR: Ckay. Again, they haven't
rai sed the objection, but I'mjust going to raise the
objection. | nean, at nost, this is the grossest of
hear say.

He reads it in a magazine, he sees it nowin
a magazi ne, may have seen it at the tine. But, at any
rate, he sees it now at this tine that sonebody has
printed an article that says this stuff.

That doesn't establish it as such, you know,
and that's one of ny big problens with the case
al t oget her --

MR. VWAY: Not only if it quotes M. Valone's
statenents where Val one says he was chasti sed by the
Patent O fice and admts he made a m stake sendi ng out
t he notice?

MR. ROBERTSON:  Which notice?
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MR. WAY: The notice that they're addressing,
the notice about job recruitnent.

MR. JOHNSON: | don't see anyt hing.

MR. ROBERTSON: Ch, that's a different
notice, isn't it?

MR VAY: Oh, I'"'mnot -- |I'mtalking about
even if it admts -- It lends authority. 1It's quoting
him It's his own statenents.

THE ARBI TRATOR Wl |, | ook, |ook, |oo0k,
| ook, look. 1'mgoing to assune that M. Valone is
going to be called as a wtness. This is great
material to cross exam ne himfromwhen it conmes your
time.

But to ask this witness, as if his testinony
about what's here nmakes it a fact, it just doesn't do
it for me if you understand what |'m sayi ng.

MR WAY: Well, you certainly allowed the
Union to go through all this, and all I"'mtrying to do
is have a fair chance to go through the sane testinony
with the wtness.

MR. JOHNSON:  You'll have the sanme chance
agai nst our W tness.

THE ARBI TRATOR  Just a second. Just a
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second. Wen | hold up ny hand, again, that neans
everybody stop tal king.

| et the Union do what?

MR. WAY: (&o through the sane exact
guestions, was there anything in the record that showed
that this grievant was involved with the Internet
postings. This is circunstantial evidence, and |I'm
following up on the sane |ine of questioning.

THE ARBI TRATOR: Well, okay. Nunber one,
he's your witness, and they get to cross exani ne him
And the -- | made it pretty clear -- Well, first of
all, let nme say, since they get to cross exam ne,
they've got a little bit nore | eeway than you do in
com ng back on redirect with | eadi ng questions of your
own W tness --

MR WAY: Oh, they weren't leading. | asked
hi m open- ended questi ons.

THE ARBI TRATOR: Well, it's all right for
themto be | eading because it speeds it all up. But ny
point is that the information that they elicited out of
him | think I1've nade it quite clear that |I'mnot very
i mpressed with. You know, as | said, unless
t hey can sonmehow denonstrate that M. Val one, you know,
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| ost control of the organi zation of which he was

presi dent and a bunch of people ran amuck and started
cranking this stuff out, as far as |'mconcerned, he's
responsi ble for this.

He, at l|least, was the guy who canme back to
sonebody, even if sonmebody else did it, and said, |I'm
getting the Departnent of Commerce auditorium

He's the only person that could have conveyed

that information at all. So, | have

MR VWAY: Okay. Well, if you feel that way,
it gives ne a confort factor that it's getting --

THE ARBI TRATOR  Yes. Feel confortable. And
| don't see how, even if they do cone back with
evi dence about no, no, he didn't do it, it was the run-
amuck secretary/treasurer who did this, he still can't
-- none of his testinony can counter any of that. So,
| just say let's nove on with it. Do you have any nore
on redirect?

MR. WAY: | do have a couple, but, you know,
|"mglad that you said that because then we know t hat
we're on the right track with respect to --

THE ARBI TRATOR | wouldn't count on that,
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but at |east --
MR VAY: Well, I"'mtrying to get

circunstantial evidence to neet ny burden of proof.

THE ARBI TRATOR: Ckay. You wll -- Yes. You
will in no way be harnmed if you don't ask hi m anot her
guestion about -- trying to establish as a fact that
M. Valone did this. It's clear there was

i nformati on before himthat would give hi mreason to
suspect it was M. Valone. And by "hinf -- But that's
all right.

MR VWAY: Well, | knew the deciding official
not only suspected it, but he made the deci sion that
this grievant commtted the charged offenses. So, it's
nore than just --

THE ARBI TRATOR: Well, okay. Al right. But
the -- And | think that's fine. But you're trying to
establish -- He said he didn't know for a fact that he
didit.

There is no evidence that it was actually M.
Val one who did it, and that's true. There is none.
There is all this other stuff, but there's still no
direct --

MR. VWAY: Like | said, we were eliciting
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circunstantial evidence.

THE ARBI TRATOR: Well, let me just -- Enough
i s enough on that subject because --

MR VWAY: | didn't say | was going --

THE ARBI TRATOR: -- you really don't need to
do this, and I am-- As | say, it is now approxi mtely
twenty mnutes to 7:00 p.m, and | want to nove on, and
|'"'msure M. Godici wants to.

MR. WAY: | understand. And | didn't say |
had any nore questions on that topic.

THE ARBI TRATOR  Ckay. Mve on to your next
questi on.

BY MR VAY:

Q |"d like to go to Exhibit 30, and |I expect
this is going to be ny |ast question.

THE ARBI TRATOR: Qui ckly, what page?

MR VWAY: |I'mtrying to find it. And
following up, just to give you a marker, follow ng up
on whet her PTCS was - -

THE ARBI TRATOR: \What exhibit?

MR. WAY: Appendi x XIV of Exhibit 30.

BY MR VAY:

Q Comm ssi oner Godici, what is that docunent at
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Appendi x XI V?

A It appears to be a nenmb from M. Valone to Q
Todd Di cki nson.

Q Is there any reference to the PTOS Soci ety
referenced in that docunent?

A Yes.

Q Can you read the reference into the record?

A It says, "To keep you inforned, the Patent
and Trademark O fice Society has been working with ne
as part of the education conmttee to present an
unofficial open-to-the-public educational event called
the First Conference on Future Energy."

Q Who signed that docunent?

A Tom Val one.

Q And if you can flip to the next page

A Yes.
Q -- and if you --
THE ARBI TRATOR  Just a second. When was the
-- | want to get the dates correct -- or in nmy mnd.
MR. WAY: The date of going to the Departnent
of Commerce?
THE ARBI TRATOR: Yes. (Going to the
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Departnent of Commerce.

MR WAY: It |ooks |ike March 9.

THE ARBI TRATOR: March 97

MR, WAY: Right.

THE ARBI TRATOR  Ckay.

MR. WAY: Should | proceed? This could be ny
| ast question.

THE ARBI TRATOR: Yes, you sure can.

BY MR VAY:

Q I f you could | ook right under the nmonunents
there, who does it say this conference was sponsored
by?

A By the Patent and Trademark O fice Society.

MR. WAY: Thank you. That's all | have.

THE ARBI TRATOR: Well, we're back to 19 --

MR. WAY: No. This is Tab 30, Appendix Xl V.

THE ARBI TRATOR: But this is the
m srepresentation that had the U S. Departnent of
Commerce -- Am| looking at -- Okay. I'ma little bit
confused. Howis this different fromwhat we' ve been
| ooki ng at?

MR WAY: It tal ks about the Patent and
Trademark O fice Society.
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THE ARBI TRATOR: But this is the Holiday Inn
rel ocation.

MR. WAY: No, no. It still says U S
Departnent of Comrerce.

THE ARBI TRATOR: |I'msorry. |I'mjust a
little bit -- Wat exhibit nunber are the original
I nternet --

MR. VWAY: Tab 12 had --

THE ARBI TRATOR: Ckay. And then we noved
from 12 earlier to what? From 12 to --

MR. VWAY: And then 19 had --

THE ARBI TRATOR: Ckay, 19. And then what is
t his one?

MR. WAY: This is Tab 30, Appendi x Xl V.

THE ARBI TRATOR Ckay. How is that different
t han 19?

MR. WAY: These are all on the sanme dates.
So, it appears that first it was sponsored by DOC, in
cooperation with DOC, under the auspices of DOC, and
then it goes to PTOS, and then ultinmately it appears
that the | ocation was changed to Holiday I|nn.

THE ARBI TRATOR: Ckay. So, we junped --
Nunber-wi se, we junped a bit back and forth?
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MR. WAY: Right. Because sponsors changed,
| ocati ons changed.

THE ARBI TRATOR: From 13 to -- what was it?

MR WAY: Twelve, 19, and 30.

THE ARBI TRATOR: But chronologically, it's
12, 30, 197

MR WAY: It |looks |like -- Yes, that sounds
about right. Yes, sir.

THE ARBI TRATOR: Ckay. Therein lies
-- There's nothing -- You guys are really sonmething if
you --

MR, WAY:  You know what, though? It appears
that Tab 30 was submitted the |last just by the --

THE ARBI TRATOR: | don't -- Ckay. |It's
Exhibit 12. Then chronologically, it's --

MR WAY: But 30 has a | ot of docunents.
Exhi bit 30, Appendix XIV seens to be the next item
And then it goes to Exhibit 19.

THE ARBI TRATOR I n the chronol ogi cal order?

MR, WAY: Yes. It looks like it off the top
of ny head at this hour. And that's all | have of the
Conmi ssi oner .

THE ARBI TRATOR:  Ckay.
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THE WTNESS: Am | done?

THE ARBI TRATOR: No. You've got ne.

THE WTNESS: Al right.

THE ARBI TRATOR: But I'mgoing to be really
gui ck.

| just want you to know the problem facing ne
in this case, and actually get your opinion about what
| should do about it, and that is this.

Kind of key to what went on with regards to
at least what I'mgoing to call the m srepresentation,
if not conflict of interest, in the dealing of M.

Val one with the Departnent of Conmerce, the Agency's
case is all based on hearsay evidence.

| nmean, you never talked to any of these
people. And nore troubling is that, because these
peopl e have di sappeared, the Union has never had an
opportunity to talk with them to ask them you know,
exactly what did Ms. House -- Ms. House, what did M.
Val one say to you? Did he tell you that? D d he
explain this?

Li kewi se, we can't even produce the PTCS
president at the time. He won't have anything to do
with this. He absolutely refuses, and nobody has cone
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to me to seek a subpoena so, you know, we could send
themoff to District Court and see if they can get a
subpoena to conpel his testinony.

So, nobody fromthe Union has been able to
say to this guy, okay, do you renenber such and such a
conversation that you had with M. Valone? Wat did
M. Valone say to that? The educati on
comm ttee, he was on sone education commttee of the
PTCS, M. Val one was, and we don't know what happened
t here.

But ny trouble is that the people who had
i nformati on upon which the Agency relied can't be --
nobody can ask them a question. And we've just got
these e-mails back and forth about this, that, and the
other, but it's not any e-mails the Union participated
in, posing questions or anything |like that.

So, nmy job is to provide all parties with a
full and fair hearing. And generally speaking, that
means an opportunity to develop their case and to cross
exam ne the witnesses and the information the other
side relies on, or at |east question the information.

| don't know what to do. What do you think
ought to do?
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THE WTNESS: Well, | appreciate your --
You've got a difficult job in terms of trying to -- |
mean, we're all trying to resurrect facts and events
that occurred five years ago or whatever it is now, and
that's difficult. It's difficult for me. | knowit's
difficult for you.

But | think that we have to rely on the
evidence in front of us to nmake a decision, and that
sonetimes can be difficult.

THE ARBI TRATOR: Well, you probably don't
know, but I'Il tell you, in a disciplinary case, with
regards to the evidence, the burden of producing
per suasi ve evidence is on the Agency. |n non-

di sciplinary cases, it's on the Union.

But here it's on the Agency, so that
-- And | mght say, | nmean, | think that sone of the
things that |1've nentioned about what M. Val one has
done here | think are -- well, let nme put it this way,
"' mtroubled by them " mtroubled by the
representations nade here or that got nmade here. W'l
put it that way. Woever nmade them it got nade.

THE W TNESS: Right.

THE ARBI TRATOR: But | don't know --
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THE WTNESS: Can | just nake a very

THE ARBI TRATOR:  Sure.

THE WTNESS: -- short comment?

THE ARBI TRATOR: That's exactly what |'m
i nviting.

THE ARBI TRATOR: Ckay. Well, the way |
| ooked at this case, and hopefully the way that you may
have | ooked at this case, is that this is nore than
just an argunent over trying to reserve sone space and
whet her or not the proper procedures were foll owed or
who said what and so on and so forth

| nmean, it's pretty clear that sonething
happened down at the Departnent of Commerce and M.
Val one attenpted to set up a conference down there.

The thing that | think is nost troubling with
respect to this is that there was a series of things,
sonme of which M. Val one was counsel ed for, |eading up
to this event where actually M. Valone was trying to
mani pul ate, so to speak, the systemfor his persona
i nterests.

And when, you know, |'mresponsible for an
agency that is supposed to be conpletely inpartial and
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adm ni ster the |laws, when there are actions by persons
wi thin the Agency that cast doubt on our ability to be
inmpartial, that's the troubling part of this.

And those are the actions that --

THE ARBI TRATOR: So, this is like the job
announcenent ?

THE WTNESS: Exactly. | nean, there are
pi eces of this that just kept piling up and piling up
and piling up, and ny ability to rely on M. Valone to
do the job inpartially is destroyed, and | think those
actions clearly cast sone dispersion on the
inpartiality of the Agency.

So, that was the basis of ny decision. And
you can get down into the nuts and bolts of what
happened when he wal ked over to the Commerce Depart nent
and who said what, but | |ooked at it as a bigger
pi cture.

THE ARBI TRATOR: Ch, yes, yes, yes. And |
can appreciate what you're saying, and | will certainly
-- Because | have respected you fromthe first tinme |
nmet you, and | respect particularly your concerns about
runni ng your agency.

| can even appreciate your concern extending
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-- well, being as broad as it is with regards to M.
Val one.

| guess the problem| have is, if you' ve got
all of these patent exam ners and they're so very
specialized -- And at least in this instance, his area
of specialization, as | understand it, has absolutely
nothing to do with any of these other advocations, and
it's these other advocations that have gotten himinto
troubl e because he has crossed the line in their
pursuit.

But they really don't have anything to do,

t hough, with his ability to judge patents that cone in
in his whatever you call it, his specialty within his
art unit.

So, |I'msaying, well, my goodness ne, you
know, while | agree that all officers of the United
St at es governnment shoul d be above reproach and | shoul d
have total confidence in their exercise of their
judgment, | know, as a manager nyself in the federal
governnment, that certainly | never had total confidence
in all the judgnment of the enpl oyees who worked under
ne.

Sonme of them wth regards to sone subject
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matters, | wouldn't have any confidence in their
judgnment. But those subject matters were not ones that
were at all within their job description as a necessary
i ngredi ent.

Al t hough, you know, | would still be
di sturbed by conduct conparable to M. Val one's of
sonmeone m srepresenting the Departnment of Justice.

But | would still -- If they m srepresented
their -- In what capacity fromthe Departnent of
Justice they were showi ng up and doi ng sonet hi ng,
before I canned them 1'd certainly have to be
absolutely certain what they said to who, and I would
know that | would have to produce, either before the
Merit System Protection Board or sonebody, the w tness
| was relying on so there would be an opportunity
before the adm nistrative | aw judge or whatever to
Cross exani ne.

THE WTNESS: Well, unfortunately, five years
have gone by in this case --

THE ARBI TRATOR: Yes, | knowit.

THE WTNESS: -- and neither of us had any
control over that.

THE ARBI TRATOR: And | don't know who's to
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blame for that. | really don't. | don't know.

But, anyway, | wanted you to know what ny
concerns are. | wanted to get your reaction, and we'll
just have to see.

But anything you want to tell me further,
have at it.

THE WTNESS: Well, | think you' ve done a
great job, and I'"'mnot trying to be pejorative, but
this is a tough decision, and | think |I've stated ny
rationale and ny reasons why | don't feel that M.

Val one can be trusted to do the job.

THE ARBI TRATOR: Well, next | get to hear
their case, and 1'll be telling them sone things. So,
anyway, with that, | pronounce this adjourned unless
sonebody has sonething else to say. And we neet back
what, on Monday?

MR. WAY: Monday at ten here.

THE ARBI TRATOR: Ten o' clock. Al right.
Ten o' clock here in this room

* * *

(Wher eupon, at approxinmately 6:56 o' cl ock
p.m, the hearing in the above-entitled natter was
adj ourned for the day.)
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